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composee ainsi qu’il est dit ci-dessus, 

apres avoir entendu les Parties en leurs observations et conclu¬ 
sions, 

a rendu barret suivant: 
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Bejore : 

MM. Huber, President, 
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Weiss, Vice-President, 

Lord Finlay, 1 

MM. Nyholm, I 

Moore, I 

de Bustamante, f T , 
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Oda, I 

Anzilotti, I 

Pess6a, j 

Feizi-Daim Bey, National Judge. 


JUDGMENT No. 9. 


THE CASE OF THE S.S. “LOTUS”. 

The Government of the French Republic, represented by 
M. Basdevant, Professor at the Faculty of Law of Paris, 

versus 

The Government of the Turkish Republic, represented by His 
Excellency Mahmout Essat Bey, Minister of Justice. 

The Court, 
composed as above, 

having heard the observations and conclusions of the Parties, 
delivers the following judgment: 
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Par un compromis signe a Geneve le 12 octobre 1926 entre les 
Gouvernements des Republiques frangaise et turque et depose au 
Greffe de la Cour, conformement a Tarticle 40 du Statut et a rarti¬ 
cle 35 du Reglement, le 4 janvier 1927, par les representants diplo- 
matiques a La Have desdits Gouvernements, ceux-ci ont soumis a la 
Cour permanente de Justice Internationale la question de compe¬ 
tence judiciaire qui s’est elevee entre eux a la suite de la collision 
survenue le 2 aout 1926 entre les vapeurs Boz-Kourt et Lotus. 

Aux termes du compromis, il incombe a la Cour de statuer sur 
les questions suivantes: 

«i) La Turquie a-t-elle, contrairement a r article 15 de la 
Convention de Lausanne du 24 juillet 1923 relative aTetablissement 
et a la competence judiciaire, agi en contradiction des principes 
du droit international — et si oui, de quels principes — en exergant, 
a la suite de la collision survenue le 2 aout 1926 en haute mer entre 
le vapeur frangais Lotus et le vapeur turc Boz-Kourt et lors de 
l’arrivee du navire frangais a Stamboul, en meme temps que contre 
le capitaine du vapeur turc, des poursuites penales connexes en 
vertu de la legislation turque, contre le sieur Demons, officier de 
quart a bord du Lotus au moment de la collision, en raison de la 
perte du Boz-Kourt ayant entraine la mort de huit marins et 
passagers turcs ? 

«2) En cas de reponse affirmative, quelle reparation pecuniaire, 
shl doit en resulter une selon les principes du droit international 
dans des cas semblables, serait due en faveur du sieur Demons ? » 


Donnant suite aux propositions faites d’un commun accord par 
les Parties dans le compromis conformement aux dispositions de 
Tarticle 32 du Reglement, le President, en vertu de Tarticle 48 du 
Statut et des articles 33 et 39 du Reglement, fixa, aux i er mars et 
24 mai 1927, les delais pour le depot par chacune des Parties d'un 
Memoire et d'un Contre-Memoire respectivement; aucun delai ne 
fut fixe pour le depot de repliques, les Parties ayant fait connaitre 
leur intention de n'en pas presenter. 

Les Memoires et Contre-Memoires furent dument deposes au 
Greffe dans les delais fixes et firent Tobjet des communications 
prevues a Tarticle 43 du Statut. 

Au cours des audiences tenues les 2, 3, 6, et 8-10 aout 1927, la 
Cour a entendu, en leurs plaidoiries, replique et duplique, les agents 
des Parties, indiques ci-dessus. 
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By a special agreement signed at Geneva on October 12th, 1926, 
between the Governments of the French and Turkish Republics and 
filed with the Registry of the Court, in accordance with Article 40 
of the Statute and Article 35 of the Rules of Court, on January 4th, 
1927, by the diplomatic representatives at The Hague of the afore¬ 
said Governments, the latter have submitted to the Permanent 
Court of International Justice the question of jurisdiction which 
has arisen between them following upon the collision which occurred 
on August 2nd, 1926, between the steamships Boz-Kourt and Lotus> 

According to the special agreement, the Court has to decide the 
following questions : 

"(1) Has Turkey, contrary to Article 15 of the Convention 
ol Lausanne of July 24th, 1923, respecting conditions of residence 
and business and jurisdiction, acted in conflict with the principles 
of international law—and if so, what principles—by instituting, 
following the collision which occurred on August 2nd, 1926, on 
the high seas between the French steamer Lotus and the Turkish 
steamer Boz- Kourt and upon the arrival of the French steamer at 
Constantinople—as well as against the captain of the Turkish 
steamship—joint criminal proceedings in pursuance of Turkish law 
against M. Demons, officer of the watch on board the Lotus at the 
time oi the collision, in consequence of the loss of the Boz-Kourt 
having involved the death of eight Turkish sailors and passengers ? 

"(2) Should the reply be in the affirmative, what pecuniary 
reparation is due to M. Demons, provided, according to the prin¬ 
ciples of international law, reparation should be made in similar 
cases ?” 

Giving effect to the proposals jointly made by the Parties to 
the special agreement in accordance with the terms of Article 32 of 
the Rules, the President, under Article 48 of the Statute and 
Articles 33 and 39 of the Rules, fixed the dates for the filing by 
each Party of a Case and Counter-Case as March 1st and May 24th, 
1927, respectively ; no time was fixed for the submission of replies, 
as the Parties had expressed the wish that there should not be any. 

The Cases and Counter-Cases were duly filed with the Registry 
by the dates fixed and were communicated to those concerned as 
provided in Article 43 of the Statute. 

In the course of hearings held on August 2nd, 3rd, 6th, and 
8th-ioth, 1927, the Court has heard the oral pleadings, reply and 
rejoinder submitted by the above-mentioned Agents for the Parties. 



6 ARRET N° 9. — AFFAIRE DU « LOTUS )) 

A Tappui de leurs conclusions respectives, les Parties ont soumis 
a la Cour, en annexes aux pieces de la procedure ecrite, certains 
documents dont le bordereau est reproduit a F annexe. 

Pendant la procedure, les Parties ont eu Foccasion de preciser 
leurs points de vue respectifs par rapport aux questions soumises a 
F appreciation de la Cour. Elies Font fait en formulant des conclu¬ 
sions plus ou moins developpees, resumant leurs theses. Cest ainsi 
que, dans son Memoire, le Gouvernement frangais demande qu’il 
plaise a la Cour : 

« Dire et j uger que, selon la Convention relative a Fetablissement 
et a la competence judiciaire signee a Lausanne le 24 juillet 1923 
et les regies du droit international, la competence pour exercer 
des poursuites penales contre Fofficier de quart d’un navire fran¬ 
gais, a raison de Fabordage survenu en haute mer entre ce navire 
et un navire turc, appartient exclusivement aux tribunaux frangais ; 

«Qu’en consequence, c’est a tort, contrairement a ladite 
Convention et en contradiction des regies du droit international, 
que les autorites judiciaires turques ont poursuivi, incarcere et 
condamne le sieur Demons, a raison de Fabordage survenu en 
haute mer entre le Lotus et le Boz-Kourt; 

« Par suite, fixer Findemnite pour reparation du prejudice ainsi 
cause au sieur Demons a six mille livres turques et ordonner que 
ladite indemnite sera versee par le Gouvernement de la Republique 
turque au Gouvernement de la Republique frangaise. » 

De son cote, le Gouvernement turc, dans son Memoire, demande 
simplement qudl plaise a la Cour « statuer en faveur de la compe¬ 
tence judiciaire turque ». 

D’autre part, le Gouvernement frangais a formule a nouveau, 
dans son Contre-Memoire, les conclusions deja enoncees dans le 
Memoire, en en modifiant quelque peu la redaction, en y intro dui- 
sant certains elements nouveaux et en les faisant preceder de consi- 
derants qu’il convient de citer in extenso, vu qulls resument d'une 
maniere breve et precise la these du Gouvernement frangais ; les 
considerants et les conclusions nouvelles sont ainsi congus : 

«Attendu que la substitution de la competence des tribunaux 
turcs a celle des tribunaux consulaires etrangers pour connaitre 
des actions penales dirigees contre des etrangers a ete le resultat 
du consentement donne par les Puissances a cette substitution 
dans les Conventions signees a Lausanne le 24 juillet 1923 ; 
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In support of their respective submissions, the Parties have 
placed before the Court, as annexes to the documents of the written 
proceedings, certain documents, a list of which is given in the annex. 

In the course of the proceedings, the Parties have had occasion 
to define the points of view respectively adopted by them in rela¬ 
tion to the questions referred to the Court. They have done so by 
formulating more or less developed conclusions summarizing their 
arguments. Thus the French Government, in its Case, asks for 
judgment to the effect that : 

‘'Under the Convention respecting conditions of residence 
and business and jurisdiction signed at Lausanne on July 24th, 
1923, and the principles of international law, jurisdiction to enter¬ 
tain criminal proceedings against the officer of the watch of a 
French ship, in connection with the collision which occurred on 
the high seas between that vessel and a Turkish ship, belongs 
exclusively to the French Courts ; 

"Consequently, the Turkish judicial authorities were wrong in 
prosecuting, imprisoning and convicting M. Demons, in connection 
with the collision which occurred on the high seas between the Lotus 
and the Boz-Kourt, and by so doing acted in a manner contrary 
to the above-mentioned Convention and to the principles of inter¬ 
national law; 

« Accordingly the Court is asked to fix the indemnity in reparation 
of the injury thus inflicted upon M. Demons at 6,000 Turkish 
pounds and to order this indemnity to be paid by the Government 
of the Turkish Republic to the Government of the French Republic/* 

The Turkish Government, for its part, simply asks the Court in 
its Case to "give judgment in favour of the jurisdiction of the 
Turkish Courts”. 

The French Government, however, has, in its Counter-Case, 
again formulated the conclusions, already set out in its Case, in a 
slightly modified form, introducing certain new points preceded by 
arguments which should be cited in full, seeing that they sum¬ 
marize in a brief and precise manner the point of view taken by the 
French Government ; the new arguments and conclusions are as 
follows : 

"Whereas the substitution of the jurisdiction of the Turkish 
Courts for that of the foreign consular courts in criminal proceedings 
taken against foreigners is the outcome of the consent given by the 
Powers to this substitution in the Conventions signed at Lausanne 
on July 24th, 1923 ; 
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«Que ce consentement, loin (Tavoir ete donne pour ce qui 
concerne les actions penales dirigees contre des etrangers a raison 
de crimes ou delits commis a Tetranger, a ete nettement refuse par 
les Puissances et notamment par la France ; 

« Que ce ref us result e du rejet d’un amendement turc tendant 
a consacrer cette competence et des declarations faites a ce propos ; 

« Que, par suite, la Convention de Lausanne du 24 juillet 1923, 
interpretee a la lumiere de ces circonstances et intentions, ne permet 
pas que les tribunaux turcs connaissent de poursuites penales 
contre un Frangais a raison de crimes ou delits commis hors de 
Turquie ; 

«Au surplus, attendu que selon le droit des gens etabli par la 
pratique des nations civilisees dans leurs rapports mutuels, un 
fitat n’est pas en droit, en dehors d’accords speciaux expres ou 
tacites, d'etendre la competence penale de ses tribunaux a un 
crime ou delit commis par un etranger a Pet ranger a raison du 
seul fait qu’un de ses nationaux en a ete victime ; 

« Attendu que les faits accomplis en haute mer a bord d'un navire 
de commerce ne sont, en principe, j usticiables, au point de vue 
penal, que des tribunaux de T fit at dont le navire porte le pavilion ; 

« Qull y a la une consequence du principe de la liberte des mers 
et que les fitats y attachant une importance particuliere n’y ont 
apporte que de rares derogations ; 

« Que, selon le droit existant, la nationality de la victime n’est pas 
un motif suffisant de faire echec a cette regie et qu’il en a ete juge 
ainsi dans Y affaire du Costa Rica Packet; 

« Attendu qu J il y a des raisons particulieres de maintenir Y appli¬ 
cation de cette regie en cas d’abordage, raisons tirees notamment 
du fait que le caractere fautif de Tabordage s’apprecie a la lumiere 
de reglements purement nationaux s'imposant au navire et dont 
T execution doit etre surveillee par ses autorites nationales ; 

«Que Tabordage ne saurait etre localise sur le navire coule 
pour en deduire la competence des tribunaux du pays de celui-ci, 
une telle pretention etant en contradiction avec la realite ; 

« Que la pretention d’etendre, pour cause de connexite, la com¬ 
petence des tribunaux nationaux de l'un des navires a Taction 
dirigee contre un officier de T autre navire implique dans la collision 
alors que ces deux navires n’ont pas la meme nationality, ne trouve 
aucun appui en droit international; 

((Attendu qu’en decider autrement et admettre la competence 
des tribunaux turcs pour Taction penale dirigee contre Tofficier 
de quart du navire frangais implique dans la collision serait intro¬ 
duce une innovation en entiere discordance avec des precedents 
solidement etablis ; 
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“As this consent, far from having been given as regards 
criminal proceedings against foreigners for crimes or offences 
committed abroad, has been definitely refused by the Powers and 
by France in particular ; 

“As this refusal follows from the rejection of a Turkish amend¬ 
ment calculated to establish this jurisdiction and from the state¬ 
ments made in this connection ; 

“As, accordingly, the Convention of Lausanne of July 24th, 
1923, construed in the light of these circumstances and intentions, 
does not allow the Turkish Courts to take cognizance of criminal 
proceedings directed against a French citizen for crimes or offences 
committed outside Turkey ; 

“Furthermore, whereas, according to international law as 
established by the practice of civilized nations, in their relations 
with each other, a State is not entitled, apart from express or 
implicit special agreements, to extend the criminal jurisdiction 
of its courts to include a crime or offence committed by a foreigner 
abroad solely in consequence of the fact that one of its nationals 
has been a victim of the crime or offence ; 

“Whereas acts performed on the high seas on board a merchant 
ship are, in principle and from the point of view of criminal pro¬ 
ceedings, amenable only to the jurisdiction of the courts of the 
State whose flag the vessel flies ; 

“As that is a consequence of the principle of the freedom of 
the seas, and as States, attaching especial importance thereto, 
have rarely departed therefrom ; 

“As, according to existing law, the nationality of the victim 
is not a sufficient ground to override this rule, and seeing that this 
was held in the case of the Costa Rica Packet; 

“Whereas there are special reasons why the application of this 
rule should be maintained in collision cases, which reasons are 
mainly connected with the fact that the culpable character of the 
act causing the collision must be considered in the light of purely 
national regulations which apply to the ship and the carrying 
out of which must be controlled by the national authorities ; 

“As the collision cannot, in order thus to establish the juris¬ 
diction of the courts of the country to which it belongs, be localized 
in the vessel sunk, such a contention being contrary to the facts ; 

“As the claim to extend the jurisdiction of the courts of the 
country to which one vessel belongs, on the ground of the 
“connexity” ( connexite ) of offences, to proceedings against an officer 
of the other vessel concerned in the collision, when the two vessels 
are not of the same nationality, has no support in international law ; 

“Whereas a contrary decision recognizing the jurisdiction 
of the Turkish Courts to take cognizance of the criminal proceedings 
against the officer of the watch of the French ship involved in the 
collision would amount to introducing an innovation entirely at 
variance with firmly established precedent; 
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« Attendu que le compromis soumet a la Cour la question d’une 
indemnite a allouer au sieur Demons comme consequence de la 
decision rendue par elle sur la premiere question ; 

« Que toutes autres consequences eventuelles de ladite decision, 
non soumises a la Cour, sont par la meme reservees ; 

«Que I’arrestation du sieur Demons, son emprisonriement et 
sa condamnation etant le fait d’ autorites incompetentes selon 
le droit international, le principe d’une indemnite a son profit 
et a la charge de la Turquie ne saurait etre conteste ; 

«Que son incarceration a dure trente-neuf jours, sa mise en 
liberte sous caution n’ay ant ete que tardivement accordee contrai- 
rement aux dispositions de la Declaration sur Tadministration 
judiciaire signee a Lausanne le 24 juillet 1923 ; 

« Que cette poursuite a ete suivie d’une condamnation de nature 
a causer au sieur Demons un prejudice au moins moral; 

« Que les autorites turques ont, a la veille de sa condamnation 
et alors qubl avait subi une detention a peu pres egale a la moitie 
de celle a laquelle il allait etre condamne, subordonne sa mise en 
liberte a un cautionnement de six mille livres turques ; 

«Dire et juger, tant en F absence qu’en la presence du Gouver- 
nement de la Republique turque : 

« Que, d'apres les regies du droit international et d’apres la 
Convention relative a Tetablissement et a la competence judiciaire 
signee a Lausanne le 24 juillet 1923, la competence pour exercer 
des poursuites penales contre Lofficier de quart d’un navire fran^ais, 
a raison de Tabordage survenu en haute mer entre ce navire et un 
navire turc, appartient exclusivement aux tribunaux fran9ais ; 

«Qu’en consequence, c'est a tort, contrairement aux regies 
du droit international et a ladite Convention, que les autorites 
judiciaires turques ont poursuivi, incarcere et condamne le sieur 
Demons a raison de Tabordage survenu en haute mer entre le 
Lotus et le Boz-Kourt; 

« Par suite, fixer l’indemnite pour reparation du prejudice ainsi 
cause au sieur Demons.a six mille livres turques et ordonner que 
ladite indemnite sera versee par le Gouvernement de la Republique 
turque au Gouvernement de la Republique fran9aise dans le delai 
d’un mois a compter de la sentence, et ce sans prejudice du rem- 
boursement du cautionnement verse par le sieur Demons ; 

« Et donner acte au Gouvernement de la Republique fran9aise 
que toutes autres consequences eventuelles de la decision rendue, 
non soumises a la Cour, sont, par la meme, reservees. » 

Le Gouvernement turc, dans son Contre-Memoire, se borne a 
repeter la conclusion de son Memoire, en la faisant preceder, 




JUDGMENT No. 9.—THE CASE OF THE S.S. “LOTUS” 8 

“Whereas the special agreement submits to the Court the 
question of an indemnity to be awarded to Monsieur Demons 
as a consequence of the decision given by it upon the first question ; 

“As any other consequences involved by this decision, not 
having been submitted to the Court, are ipso facto reserved ; 

“As the arrest, imprisonment and conviction of Monsieur Demons 
are the acts of authorities having no jurisdiction under international 
law, the principle of an indemnity enuring to the benefit of Monsieur 
Demons and chargeable to Turkey, cannot be disputed ; 

“As his imprisonment lasted for thirty-nine days, there having 
been delay in granting his release on bail contrary to the provisions 
of the Declaration regarding the administration of justice signed 
at Lausanne on July 24th, 1923 ; 

“As his prosecution was followed by a conviction calculated 
to do Monsieur Demons at least moral damage ; 

“As the Turkish authorities, immediately before his conviction, 
and when he had undergone detention about equal to one half 
of the period to which he was going to be sentenced, made his 
release conditional upon bail in 6,000 Turkish pounds ; 


“Asks for judgment, whether the Government of the Turkish 
Republic be present or absent, to the effect: 

“That, under the rules of international law and the Convention 
respecting conditions of residence and business and jurisdiction 
signed at Lausanne on July 24th, 1923, jurisdiction to entertain 
criminal proceedings against the officer of the watch of a French 
ship, in connection with the collision which occurred on the high 
seas between that ship and a Turkish ship, belongs exclusively 
to the French Courts ; 

“That, consequently, the Turkish judicial authorities were wrong 
in prosecuting, imprisoning and convicting Monsieur Demons, 
in connection with the collision which occurred on the high seas 
between the Lotus and the Boz-Kourt, and by so doing acted in a 
manner contrary to the principles of international law and to the 
above-mentioned Convention ; 

“Accordingly, the Court is asked to fix the indemnity in repara¬ 
tion of the injury thus inflicted on Monsieur Demons at 6,000 
Turkish pounds and to order this indemnity to be paid by the 
Government of the Turkish Republic to the Government of the 
French Republic within one month from the date of judgment, 
without prejudice to the repayment of the bail deposited by 
Monsieur Demons. 

“The Court is also asked to place on record that any other con¬ 
sequences which the decision given might have, not having been 
submitted to the Court, are ipso facto reserved/' 

The Turkish Government, in its Counter-Case, confines itself 
to repeating the conclusion of its Case, preceding it, however, by 
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toutefois, d’un court expose de sa these, expose qu’il convient de 
reproduire, etant donne qu’il fait contre-partie aux considerants 
qui precedent les conclusions du Contre-Memoire frangais : 

«i. — L’article 15 de la Convention de Lausanne relative a 
l’etablissement et a la competence judiciaire ref ere entierement 
et de fagon absolue — sous reserve seulement de F article 16 — la 
competence judiciaire turque aux principes du droit international. 
Cet article ne saurait supporter la moindre reserve ni la moindre 
interpretation faite en lui attribuant un sens different. En conse¬ 
quence, la Turquie n’a, en vertu de cet article, dans l’emploi de 
sa competence judiciaire en toute affaire qui interesse les etrangers, 
d’autre souci que de ne pas agir en contradiction des principes 
du droit international. 

«2. — L’ article 6 du Code penal turc, qui est textuellement 
emprunte au Code penal italien, n’est pas, en l’espece, contraire 
aux principes du droit international. 

«3. — Les navires en haute mer faisant partie du territoire 
de la nation dont ils portent le pavilion, et, dans le cas qui nous 
occupe, le lieu du delit etant le vapeur Boz-Kourt battant pavilion 
turc, la competence de la Turquie est formelle dans la poursuite 
exercee comme si le cas s'etait produit sur son territoire — ainsi 
que des faits analogues le demontrent. 

«4. — L’affaire Boz-Kourt — Lotus etant un cas de «delit 
connexe », le Code d’instruction criminelle — qui est emprunte 
a la France — ordonne que l’officier frangais soit l’objet de pour- 
suites connexes en meme temps que l’officier turc, ce que confirment 
du reste les doctrines et la legislation de tous les pays. En conse¬ 
quence, la Turquie est en droit, a ce point de vue egalement, 
d’affirmer sa competence. 

«5. — Si meme Ton considere la question du point de vue de 
l’abordage seul, aucun principe de droit international d’ordre 
penal n’existant pour arreter la competence civilement evidente 
de la Turquie, celle-ci est competente pour entreprendre des pour- 
suites penales. 

« 6. — La Turquie exergant une competence d'ordre essentiel, 
et les fitats n'etant d'ailleurs pas, de par les principes du droit 
international, tenus, dans des cas semblables; de verser des indem- 
nites, il est hors de doute qu il ne saurait etre question, pour le 
Gouvernement de la Republique turque, de Findemnite reclamee 
dans le Memoire frangais, ce Gouvernement etant competent pour 
exercer des poursuites contre le citoyen frangais Demons, qui, 
par suite d J un abordage, se trouve avoir commis un homicide par 
imprudence. 

<( Blaise a la Cour } statuer en faveur de la competence judiciaire 
turque. » 
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a short statement of its argument, which statement it will be well 
to reproduce, since it corresponds to the arguments preceding the 
conclusions of the French Counter-Case: 

“1.—-Article 15 of the Convention of Lausanne respecting con¬ 
ditions of residence and business and jurisdiction refers simply and 
solely, as regards the jurisdiction of the Turkish Courts, to the 
principles of international law, subject only to the provisions of 
Article 16. Article 15 cannot be read as supporting any reservation 
whatever or any construction giving it another meaning. Conse¬ 
quently, Turkey, when exercising jurisdiction in any case 
concerning foreigners, need, under this article, only take care not 
to act in a manner contrary to the principles of international law. 

“2.—Article 6 of the Turkish Penal Code, which is taken word for 
word from the Italian Penal Code, is not, as regards the case, 
contrary to the principles of international law. 

“3.—Vessels on the high seas form part of the territory of the 
nation whose flag they fly, and in the case under consideration, 
the place where the offence was committed being the S.S. Boz-Kourt 
flying the Turkish flag, Turkey's jurisdiction in the proceedings 
taken is as clear as if the case had occurred on her territory—as 
is borne out by analogous cases. 

"4.—The Boz-Kourt—Lotus case being a case involving “connected" 
offences (delits connexes), the Code of criminal procedure for 
trial—which is borrowed from France—lays down that the French 
officer should be prosecuted jointly with and at the same time 
as the Turkish officer; this, moreover, is confirmed by the doctrines 
and legislation of all countries. Turkey, therefore, is entitled from 
this standpoint also to claim jurisdiction. 

“5.—Even if the question be considered solely from the point 
of view of the collision, as no principle of international crim¬ 
inal law exists which would debar Turkey from exercising the 
jurisdiction which she clearly possesses to entertain an action 
for damages, that country has jurisdiction to institute criminal 
proceedings. 

“6.—As Turkey is exercising jurisdiction of a fundamental char¬ 
acter, and as States are not, according to the principles of inter¬ 
national law, under an obligation to pay indemnities in such cases, 
it is clear that the question of the payment of the indemnity claimed 
in the French Case does not arise for the Turkish Government, 
since that Government has jurisdiction to prosecute the French 
citizen Demons who, as the result of a collision, has been guilty 
of manslaughter. 

“The Court is asked for judgment in favour of the jurisdiction 
of the Turkish Courts." 
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Au cours de la procedure orale, F agent du Gouvernement fran9ais 
s'est borne a renvoyer aux conclusions formulees dans le Contre- 
Memoire, en renouvelant simplement la demande de prise d’acte 
des reserves qui y etaient formulees pour toutes consequences de 
l’arret futur non soumises a la decision de la Cour; acte lui est 
maintenant donne de ces reserves. 

De son cote, Fagent du Gouvernement turc s'est abstenu, dans 
sa plaidoirie et sa duplique, de prendre une conclusion quelconque. 
Celle quil avait libellee dans les pieces par lui presentees au cours 
de la procedure ecrite doit, par consequent, etre consideree comme 
simplement maintenue. 


POINT DE FAIT. 

D’apres les exposes presentes a la Cour par les agents des Parties 
dans leurs Memoires ecrits ainsi que dans leurs plaidoiries orales, 
les faits se trouvant a Forigine de F affaire sont, de Faccord des 
Parties, les suivants : 

Le 2 aout 1926, vers minuit, un abordage s'est produit entre le 
paquebot fran9ais Lotus , a destination de Constantinople, et le 
vapeur charbonnier turc Boz-Kourt, en un lieu situe cinq a six milles 
marins au nord du cap Sigri (Mitylene). Le Boz-Kourt, coupe en 
deux, a sombre, et huit ressortissants turcs se trouvant a son bord 
ont peri. Apres avoir fait toute diligence pour venir a Faide des 
naufrages, dont dix ont pu etre sauves, le Lotus a continue sa route 
vers Constantinople, ou il est arrive le 3 aout. 

Au moment de Fabordage, Tof&cier de quart a bord du Lotus 
etait M. Demons, citoyen fran9ais, lieutenant au long cours et 
premier lieutenant du bord, tandis que les manoeuvres du Boz- 
Kourt etaient dirigees par son capitaine, Hassan Bey, qui s'est trouve 
parmi les personnes qui ont ete sauvees du naufrage. 

Des le 3 aout, la police turque proceda, a bord du Lotus, a une 
enquete sur Fabordage ; et le lendemain, 4 aout, le commandant 
du Lotus deposa au Consulat general de France son rapport de mer, 
dont il remit copie au capitaine du port. 

Le 5 aout, le lieutenant Demons fut invite par les autorites turques 
a se rendre a terre pour faire une deposition. Llnterrogatoire, dont 
la longueur eut, incidemment, pour effet de retarder le depart du 
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During the oral proceedings, the Agent of the French Government 
confined himself to referring to the conclusions submitted in the 
Counter-Case, simply reiterating his request that the Court should 
place on record the reservations made therein as regards any 
consequences of the judgment not submitted to the Court's 
decision ; these reservations are now duly recorded. 

For his part, the Agent for the Turkish Government abstained 
both in his original speech and in his rejoinder from submitting 
any conclusion. The one he formulated in the documents filed by 
him in the written proceedings must therefore be regarded as having 
been maintained unaltered. 


THE FACTS. 

According to the statements submitted to the Court by the 
Parties' Agents in their Cases and in their oral pleadings, the 
facts in which the affair originated are agreed to be as follows : 

On August 2nd, 1926, just before midnight, a collision occurred 
between the French mail steamer Lotus , proceeding to Constan¬ 
tinople, and the Turkish collier Boz-Kourt , between five and six 
nautical miles to the north of Cape Sigri (Mitylene). The Boz-Kourt , 
which was cut in two, sank, and eight Turkish nationals who were 
on board perished. After having done everything possible to succour 
the shipwrecked persons, of whom ten were able to be saved, the 
Lotus continued on its course to Constantinople, where it arrived 
on August 3rd. 

At the time of the collision, the officer of the watch on board the 
Lotus was Monsieur Demons, a French citizen, lieutenant in the 
merchant service and first officer of the ship, whilst the movements 
of the Boz-Kourt were directed by its captain, Hassan Bey, who was 
one of those saved from the wreck. 

As early as August 3rd the Turkish police proceeded to hold an 
enquiry into the collision on board the Lotus ; and on the following 
day, August 4th, the captain of the Lotus handed in his master’s 
report at the French Consulate-General, transmitting a copy to the 
harbour master. 

On August 5th, Lieutenant Demons was requested by the Turkish 
authorities to go ashore to give evidence. The examination, the 
length of which incidentally resulted in delaying the departure of 
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Lotus, aboutit a la mise en arrestation du lieutenant Demons — 
d'ailleurs sans avis prealable au consul general de France — et de 
Hassan Bey, entre autres. Cette arrestation, qualifiee par 1 *agent 
turc de preventive, aurait eu pour objet d'assurer le cours normal 
des poursuites penales intentees, sur plainte des families des vie- 
times de Tabordage, par le ministere public de Stamboul contre les 
deux officiers sous Tinculpation d’homicide par imprudence. 


La cause fut entendue par la Cour criminelle de Stamboul d’abord 
le 28 aout. A cette occasion, le lieutenant Demons excipa de Tincom- 
petence de la juridiction turque ; la Cour, cependant, se declara 
competente. Lors de la reprise des debats, le 11 septembre, le lieute¬ 
nant Demons demanda sa mise en liberte sous caution; il fut donne 
suite a cette demande le 13 septembre, la caution etant fixee a 
6.000 livres turques. 

Le 15 septembre, la Cour criminelle rendit sa sentence, dont la 
teneur n'a pas ete communiquee a la Cour par les Parties. II est 
cependant constant qu’elle condamnait le lieutenant Demons a 
quatre-vingt jours de prison et a une amende de 22 livres, Hassan 
Bey etant condamne a une peine legerement plus elevee. 

II est egalement constant que le procureur de la Republique 
turque a forme contre cette decision un pourvoi en cassation qui en 
a suspendu Texecution; qu’une decision sur ce pourvoi n’est pas 
encore intervenue, mais que le compromis du 12 octobre 1926 n'a 
pas eu pour effet de suspendre «la procedure penale .... actuelle- 
ment en cours en Turquie ». 

L'action des autorites judiciaires turques a Tegard du lieutenant 
Demons provoqua aussitot de nombreuses demarches diplomatiques 
et autres interventions de la part du Gouvernement frangais ou de 
ses representants en Turquie, visant soit a protester contre Tarres- 
tation du lieutenant Demons, soit a demander sa mise en liberte, 
soit a obtenir le dessaisissement des tribunaux turcs en faveur de 
la juridiction frangaise. 

A la suite de ces demarches, le Gouvernement de la Republique 
turque a declare, le 2 septembre 1926, qu'il «ne se refuserait point 
a ce que le conflit de juridiction soit porte devant la Cour de 
La Haye». 
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the Lotus , led to the placing under arrest of Lieutenant Demons— 
without previous notice being given to the French Consul-General 
—and Hassan Bey, amongst others. This arrest, which has been 
characterized by the Turkish Agent as arrest pending trial ( arres- 
tation preventive), was effected in order to ensure that the criminal 
prosecution instituted against the two officers, on a charge of 
manslaughter, by the Public Prosecutor of Stamboul, on the com¬ 
plaint of the families of the victims of the collision, should follow 
its normal course. 

The case was first heard by the Criminal Court of Stamboul on 
August 28th. On that occasion, Lieutenant Demons submitted that 
the Turkish Courts had no jurisdiction ; the Court, however, 
overruled his objection. When the proceedings were resumed on 
September nth, Lieutenant Demons demanded his release on bail: 
this request was complied with on September 13th, the bail being 
fixed at 6,000 Turkish pounds. 

On September 15th, the Criminal Court delivered its judgment, 
the terms of which have not been communicated to the Court by 
the Parties. It is, however, common ground, that it sentenced 
Lieutenant Demons to eighty days' imprisonment and a fine of 
twenty-two pounds, Hassan Bey being sentenced to a slightly 
more severe penalty. 

It is also common ground between the Parties that the Public 
Prosecutor of the Turkish Republic entered an appeal against this 
decision, which had the effect of suspending its execution until a 
decision upon the appeal had been given ; that such decision has 
not yet been given ; but that the special agreement of October 12th, 
1926, did not have the effect of suspending “the criminal proceed¬ 
ings .... now in progress in Turkey". 

The action of the Turkish judicial authorities with regard to 
Lieutenant Demons at once gave rise to many diplomatic repre¬ 
sentations and other steps on the part of the French Government 
or its representatives in Turkey, either protesting against the arrest 
of Lieutenant Demons or demanding his release, or with a view to 
obtaining the transfer of the case from the Turkish Courts to the 
French Courts. 

As a result of these representations, the Government of the Turk¬ 
ish Republic declared on September 2nd, 1926, that "it would have 
no objection to the reference of the conflict of jurisdiction to the 
Court at The Hague”. 


2 
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Le Gouvernement frangais ay ant donne, le 6 du meme mois, 
« son plein agrement a la solution proposee », les deux Gouverne- 
ments nommerent leurs plenipotentiaries en vue de la redaction 
du compromis a soumettre a la Cour; ce compromis fut signe a 
Geneve le 12 octobre 1926, ainsi que cela a ete dit ci-dessus, et le 
depo 4 : des ratifications eut lieu le 27 decembre suivant. 


POINT DE DROIT. 

I. 

Avant d'aborder Fexamen des principes du droit international 
en contradiction desquels la Turquie aurait agi — et cela contrai- 
rement a F article 15 de la Convention de Lausanne du 24 juillet 
1923 relative a Fetablissement et a la competence judiciaire—, 
il convient de preciser, a la lumiere de la procedure, tant 
ecrite qriorale, la situation telle qrielle resulte du compromis. En 
effet, la Cour ayant ete saisie de la presente affaire au moyen de la 
notification d’un compromis conclu par les Parties en cause, c’est 
dans les termes de ce compromis plutot que dans les conclusions 
des Parties qrielle doit rechercher quels sont les points precis sur 
lesquels il lui appartient de se prononcer. A cet egard, il y a lieu de 
constater ce qui suit: 


1. — La collision, survenue le 2 aout 1926, entrele vapeur Lotus , 
battant pavilion frangais, et le vapeur Boz-Kourt, battant pavilion 
turc, a eu lieu en haute mer: la juridiction territoriale d’un £tat 
quelconque, autre que la France et la Turquie, n'entre done pas en 
jeu. 

2. '— La violation eventuelle des principes du droit international 
aurait consiste dans Fexercice de pour suites penales contre le lieu¬ 
tenant Demons. Il ne s’agit done pas d'un acte particulier de ces 
poursuites — tel que Fouverture d 7 une instruction criminelle, 
Farrestation, la detention preventive ou le jugement rendu par la 
Cour criminelle de Stamboul —, mais bien du fait de Fexercice 
de la juridiction penale turque comme tel. C'est pourquoi les theses 
avancees par les Parties dans les deux phases de la procedure ont 
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The French Government having, on the 6th of the same 
month, given “its full consent to the proposed solution”, the two 
Governments appointed their plenipotentiaries with a view to the 
drawing up of the special agreement to be submitted to the Court; 
this special agreement was signed at Geneva on October 12th, 1926, 
as stated above, and the ratifications were deposited on 
December 27th, 1926. 


THE LAW. 

I. 

Before approaching the consideration of the principles of inter¬ 
national law contrary to which Turkey is alleged to have acted— 
thereby infringing the terms of Article 15 of the Convention of 
Lausanne of July 24th, 1923, respecting conditions of residence and 
business and jurisdiction—, it is necessary to define, in the light 
of the written and oral proceedings, the position resulting from the 
special agreement. For, the Court having obtained cognizance of 
the present case by notification of a special agreement concluded 
between the Parties in the case, it is rather to the terms of this 
agreement than to the submissions of the Parties that the Court 
must have recourse in establishing the precise points which it has 
to decide. In this respect the following observations should 
be made : 

1. —The collision which occurred on August 2nd, 1926, between 
the S.S. Lotus , flying the French flag, and the S.S. Boz-Kourt , flying 
the Turkish flag, took place on the high seas : the territorial juris¬ 
diction of any State other than France and Turkey therefore does 
not enter into account. 

2. —The violation, if any, of the principles of international law 
would have consisted in the taking of criminal proceedings against 
Lieutenant Demons. It is not therefore a question relating to any 
particular step in these proceedings—such as his being put 
to trial, his arrest, his detention pending trial or the judgment 
given by the Criminal Court of Stamboul—but of the very fact 
of the Turkish Courts exercising criminal jurisdiction. That is 
why the arguments put forward by the Parties in both phases of 
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trait exclusivement a la question de savoir si la Turquie a, ou n'a 
pas, d'apres les princip.es du droit international, competence pour 
exercer des poursuites en Fespece. 

Les Parties sont d'accord pour reconnaitre que la Cour n’est pas 
appelee a examiner la conformite des poursuites avec la loi turque ; 
elle n'.a done pas a examiner si, independamment de la question 
de la competence meme, les dispositions de la legislation turque 
invoquees par les autorites turques etaient reellement applicables 
en Fespece, ou si la maniere dont les poursuites contre le lieutenant 
Demons ont ete conduites pourrait constituer un deni de justice et 
a ce title une violation du droit international. Les debats ont roule 
exclusivement sur Y existence ou Finexistence de la competence 
penale en Fespece. 

3. — Les poursuites penales ont eu lieu en raison de la perte du 
Boz-Kourt ayant entraine la mort de huit marins et passagers turcs. 
II est evident, d'une part, que cette consequence de la collision 
constitue un element essentiel pour l’institution des poursuites 
penales en question ; d’autre part, il resulte des allegations des 
deux Parties qu'aucune intention criminelle n’a ete imputee ni a 
Tun ni a F autre des officiers responsables des manoeuvres des deux 
vapeurs ; on est, par consequent, en presence de poursuites penales 
pour homicide par imprudence ou negligence. Le Gouvernement 
fran^ais soutient que les infractions aux reglements de navigation 
relevent exclusivement de la juridiction de Tfitat du pavilion ; mais 
il ne soutient pas qu’un abordage entre deux navires ne puisse 
donner lieu egalement aux sanctions de droit penal commun prevues 
pour le cas d'homicide. Les precedents invoques par lui et ayant 
trait a des cas d'abordage supposent tous la possibilite de poursuites 
penales en vue de pareilles sanctions, la contestation ne portant que 
sur la competence — concurrente ou exclusive — qu'un autre Etat 
pourrait reclamer a cet egard. Ainsi quhl a deja ete remar que, la 
Cour n'a pas a examiner la legalite des poursuites d’apres le droit 
turc ; les questions de droit penal relatives au bien-fonde des 
poursuites et, partant, a l’existence d'un nexus causalis entre les 
actes du lieutenant Demons et la perte de huit ressortissants turcs, 
n’entrent pas en ligne de compte pour la Cour. Il ne resulte du reste 
pas de la documentation soumise a la Cour dans quelles conditions 
precises ces personnes ont peri; toutefois, il n’est pas douteux que 
leur mort puisse etre consideree comme suite directe de Y abordage, 
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the proceedings relate exclusively to the question whether Turkey 
has or has not, according to the principles of international law, 
jurisdiction to prosecute in this case. 

The Parties agree that the Court has not to consider whether the 
prosecution was in conformity with Turkish law ; it need not there¬ 
fore consider whether, apart from the actual question of jurisdic¬ 
tion, the provisions of Turkish law cited by Turkish authorities 
were really applicable in this case, or whether the manner in which 
the proceedings against Lieutenant Demons were conducted might 
constitute a denial of justice, and accordingly, a violation of 
international law. The discussions have borne exclusively upon the 
question whether criminal jurisdiction does or does not exist in 
this case. 

3.—The prosecution was instituted because the loss of the Boz- 
Kourt involved the death of eight Turkish sailors and passengers. 
It is clear, in the first place, that this result of the collision con¬ 
stitutes a factor essential for the institution of the criminal proceed¬ 
ings in question ; secondly, it follows from the statements of the 
two Parties that no criminal intention has been imputed to either of 
the officers responsible for navigating the two vessels; it is therefore 
a case of prosecution for involuntary manslaughter. The French 
Government maintains that breaches of navigation regulations 
fall exclusively within the jurisdiction of the State under whose 
flag the vessel sails ; but it does not argue that a collision between 
two vessels cannot also bring into operation the sanctions which 
apply to criminal law in cases of manslaughter. The precedents 
cited by it and relating to collision cases all assume the possibility 
of criminal proceedings with a view to the infliction of such sanc¬ 
tions, the dispute being confined to the question of jurisdiction— 
concurrent or exclusive—which another State might claim in this 
respect. As has already been observed, the Court has not to consider 
the lawfulness of the prosecution under Turkish law ; questions of 
criminal law relating to the justification of the prosecution and 
consequently to the existence of a nexus causalis between the ac¬ 
tions of Lieutenant Demons and the loss of eight Turkish nationals 
are not relevant to the issue so far as the Court is concerned. More¬ 
over, the exact conditions in which these persons perished do not 
appear from the documents submitted to the Court; nevertheless, 
there is no doubt that their death may be regarded as the direct 
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et il n'a pas non plus ete allegue de la part du Gouvernement fran- 
gais que cette relation entre cause et effet ne puisse exister. 

4. — Des poursuites penales connexes ont eu lieu en meme temps 
contre le lieutenant Demons et contre le capitaine du vapeur turc. 
En ce qui concerne la notion de connexite, F agent du Gouvernement 
turc, dans les conclusions de son Contre-Memoire, a renvoye au Code 
destruction criminelle turc, dont les dispositions seraient emprun- 
tees au Code franqais correspondant. Or, le droit frangais connait, 
entre autres, la connexite par unite du temps et du lieu. Done, en 
Fespece, la Cour interprete la notion en question dans ce sens que 
les poursuites contre le capitaine du vapeur turc pour lesquelles 
la competence turque n'est pas contestee, et celles qui ont ete diri- 
gees contre le lieutenant Demons, ont ete considerees par les autori¬ 
tes turques, au point de vue de instruction de Faffaire, comme une 
unite, etant donne que la collision des deux vapeurs constitue un 
ensemble de faits dont Fappreciation, au point de vue du droit 
penal turc, devait etre confiee a la meme juridiction. 


5. — Les poursuites penales ont eu lieu en vertu de la legislation 
turque. Le compromis n'indique pas quelles dispositions de cette 
legislation — soit une, soit plusieurs —- entrent en ligne de compte. 
Aucun document n 5 a ete soumis a la Cour qui permettrait de savoir 
sur la base de quel article du Code penal turc les poursuites ont ete 
exercees ; cependant, le Gouvernement franfais declare que la Cour 
criminelle a fonde sa competence sur Farticle 6 du Code penal turc, 
et, loin de contredire cette allegation, la Turquie, dans les conclu¬ 
sions de son Contre-Memoire, affirme la conformite de cet article 
avec les principes du droit international. II ne resulte pas de la 
procedure si les poursuites auraient ete institutes. uniquement 
sur la base dudit article. 

L'article 6 du Code penal turc a la teneur suivante dans la loi 
n ° 765, du i er mars 1926 (Journal officiel, n° 320, du 13 mars 1926): 


« L’etranger qui, hors les cas prevus par Farticle 4, commet a 
Fetranger, au prejudice de la Turquie ou d'un Turc, un delit 
pour lequel la loi turque prononce une peine restrictive de 
la liberte dont le minimum ne soit pas inferieur a une annee, 
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outcome of the collision, and the French Government has not con¬ 
tended that this relation of cause and effect cannot exist. 

4. —Lieutenant Demons and the captain of the Turkish steamship 
were prosecuted jointly and simultaneously. In regard to the 
conception of “connexity” of offences (connexite), the Turkish 
Agent in the submissions of his Counter-Case has referred to the 
Turkish Code of criminal procedure for trial, the provisions of which 
are said to have been taken from the corresponding French Code. 
Now in French law, amongst other factors, coincidence of time and 
place may give rise to “connexity” {connexite). In this case, 
therefore, the Court interprets this conception as meaning that the 
proceedings against the captain of the Turkish vessel in regard to 
which the jurisdiction of the Turkish Courts is not disputed, and the 
proceedings against Lieutenant Demons, have been regarded by the 
Turkish authorities, from the point of view of the investigation of 
the case, as one and the same prosecution, since the collision of the 
two steamers constitutes a complex of facts the consideration 
of which should, from the standpoint of Turkish criminal law, be 
entrusted to the same court. 

5. —The prosecution was instituted in pursuance of Turkish 
legislation. The special agreement does not indicate what clause 
or clauses of that legislation apply. No document has been sub¬ 
mitted to the Court indicating on what article of the Turkish Penal 
Code the prosecution was based ; the French Government however 
declares that the Criminal Court claimed jurisdiction under Article 6 
of the Turkish Penal Code, and far from denying this statement, 
Turkey, in the submissions of her Counter-Case, contends that that 
article is in conformity with the principles of international law. It 
does not appear from the proceedings whether the prosecution was 
instituted solely on the basis of that article. 

Article 6 of the Turkish Penal Code, Law No. 765 of March 1st, 
1926 (Official Gazette No. 320 of March 13th, 1926), runs as follows: 

[ Translation .] 

"Any foreigner who, apart from the cases contemplated 
by Article 4, commits an offence abroad to the prejudice of 
Turkey or of a Turkish subject, for which offence Turkish 
law prescribes a penalty involving loss of freedom for a 
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est puni, d’apres le Code penal turc, pourvu qu’il soit arrete 
en Turquie. Mais la peine est diminuee d’un tiers et, au lieu 
de la peine de mort, on applique vingt ans de prison lourde. 

«Toutefois, dans ce cas, les poursuites n'ont lieu qu’a la 
requete du ministre de la Justice ou sur la plainte de la Partie 
lesee. 

« Si le delit a ete commis au prejudice d’un autre etranger, 
le coupable est puni, a la requete du ministre de la Justice, 
suivant les dispositions edictees au premier alinea du present 
article, pourvu toutefois : 

«1) qu'il s’agisse d’un fait pour lequel la loi turque 
prononce une peine restrictive de la liberte, dont le minimum 
ne soit pas inferieur a trois ans ; 

«2) qu'il n'existe pas de traite d’extradition ou que 
P extradition n’ait ete acceptee ni par le gouvernement du 
lieu dans lequel Pinculpe a commis le debt, ni par le 
gouvernement de sa patrie. » 

Meme si la Cour doit admettre que les autorites turques aient cru 
devoir baser les poursuites contre le lieutenant Demons sur Particle 6 
precite, la question a elle soumise n'est pas celle de la compatibility 
dudit article avec les principes du droit international; elle est plus 
generale. La Cour est appelee a constater si, oui ou non, les prin¬ 
cipes du droit international s’opposent a ce que la Turquie, en vertu 
de sa legislation, exerce des poursuites penales contre le lieutenant 
Demons. Ni la conformite de Particle 6, comme tel, avec les principes 
du droit international, ni Papplication de cet article par les autorites 
turques, ne forment Pobjet du litige ; c'est le fait meme de Institu¬ 
tion des poursuites qui est considere par la France comme etant en 
contradiction avec lesdits principes. Ainsi, le Gouvernement fran- 
gais a proteste d’emblee contre Parrestation, independamment 
de la question de savoir quelle disposition de sa legislation la Tur¬ 
quie invoquerait pour la justifier. Les arguments avances par le 
Gouvernement frangais au cours de la procedure et fondes sur les 
principes qui, selon lui, devraient regir la navigation en haute mer, 
demontrent qu'il contesterait a la Turquie la competence pour les 
poursuites contre le lieutenant Demons, meme si elles se fondaient 
sur une disposition du Code penal autre que Particle 6, en prenant, 
par exemple, comme point de depart, que le delit en question 
devrait etre considere, a cause de ses effets, comme ayant ete 
commis sur le territoire turc meme. 
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minimum period of not less than one year, shall be punished 
in accordance with the Turkish Penal Code provided that he 
is arrested in Turkey. The penalty shall however be reduced 
by one third and instead of the death penalty, twenty years 
of penal servitude shall be awarded. 

“Nevertheless, in such cases, the prosecution will only be 
. instituted at the request of the Minister of Justice or on the 
complaint of the injured Party. 

“If the offence committed injures another foreigner, the 
guilty person shall be punished at the request of the Minister 
of Justice, in accordance with the provisions set out in the 
first paragraph of this article, provided however that : 

“(1) the article in question is one for which Turkish 
law prescribes a penalty involving loss of freedom for a 
minimum period of three years ; 

“(2) there is no extradition treaty or that extradition 
has not been accepted either by the government of the 
locality where the guilty person has committed the offence 
or by the government of his own .country.” 

Even if the Court must hold that the Turkish authorities had 
seen fit to base the prosecution of Lieutenant Demons upon the 
above-mentioned Article 6, the question submitted to the Court is 
not whether that article is compatible with the principles of interna¬ 
tional law ; it is more general. The Court is asked to state whether 
or not the principles of international law prevent Turkey from 
instituting criminal proceedings against Lieutenant Demons under 
Turkish law. Neither the conformity of Article 6 in itself with the 
principles of international law nor the application of that article 
by the Turkish authorities constitutes the point at issue ; it is the 
very fact of the institution of proceedings which is held by France 
to be contrary to those principles. Thus the French Government 
at once protested against his arrest, quite independently of the 
question as to what clause of her legislation was relied upon by 
Turkey to justify it. The arguments put forward by the French 
Government in the course of the proceedings and based on the 
principles which, in its contention, should govern navigation on 
the high seas, show that it would dispute Turkey's jurisdiction to 
prosecute Lieutenant Demons, even if that prosecution were based 
on a clause of the Turkish Penal Code other than Article 6, assum¬ 
ing for instance that the offence in question should be regarded, by 
reason of its consequences, to have been actually committed on 
Turkish territory. 
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II. 

Apres avoir etabli la situation resultant du compromis, la Cour 
doit maintenant verifier quels sont les principes du droit interna¬ 
tional avec lesquels les poursuites contre le lieutenant Demons 
pourraient eventuellement se trouver en contradiction. 

C’est b article 15 de la Convention de Lausanne du 24 juillet 1923, 
relative a l'etablissement et a la competence judiciaire, qui renvoie 
les Parties contractantes aux principes du droit international pour 
la delimitation de leurs competences judiciaires respectives. 

Cette clause a la teneur suivante : 

« En toutes matieres, sous reserve de Tarticle 16, les ques¬ 
tions de competence judiciaire seront, dans les rapports entre 
la Turquie et les autres Puissances contractantes, reglees 
conformement aux principes du droit international. » 

Le Gouvernement fran9ais soutient que le sens du terme « prin¬ 
cipes du droit international» dans ledit article devrait etre recher¬ 
che a la lumiere de la genese de la Convention precitee. II allegue 
a cet effet qu’au cours des travaux preparatoires, le Gouvernement 
turc, par un amendement a Tarticle pertinent d'un projet de texte, 
a pretendu etendre sa competence aux crimes commis dans le terri- 
toire d'un tiers Etat, pourvu que, en conformite avec les lois de la 
Turquie, ces crimes fussent sous la juridiction des tribunaux turcs. 
Cet amendement, a propos duquel les representants de la France 
et de ITtalie ont fait des reserves, a ete formellement repousse par 
celui de la Grande-Bretagne; et, la question ayant ete depuis 
renvoyee au Comite de redaction, celui-ci s'est limite, dans sa ver¬ 
sion du projet, a declarer que la competence judiciaire serait reglee 
d'accord avec les principes du droit international. Le Gouvernement 
frangais deduit de ces faits que le proces intente contre le lieutenant 
Demons est contraire a la pensee qui a dirige Telaboration de la 
Convention de Lausanne. 

La Cour doit rappeler dans cet ordre dfidees ce qu’elle a dit dans 
certains de ses arrets et avis precedents, savoir qufil n'y a pas lieu 
de tenir compte des travaux preparatoires si le texte d'une conven¬ 
tion est en lui-meme suffisamment clair. Or, la Cour estime que le 
sens des mots «principes du droit international)) ne peut, selon 
leur usage general, signifier autre chose que le droit international 
tel qufil est en vigueur entre toutes les nations faisant partie de la 
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IL 

Having determined the position resulting from the terms of the 
special agreement, the Court must now ascertain which were the 
principles of international law that the prosecution of Lieutenant 
Demons could conceivably be said to contravene. 

It is Article 15 of the Convention of Lausanne of July 24th, 1923, 
respecting conditions of residence and business and jurisdiction, 
which refers the contracting Parties to the principles of international 
law as regards the delimitation of their respective jurisdiction. 

This clause is as follows : 

“Subject to the provisions of Article 16, all questions of 
jurisdiction shall, as between Turkey and the other contracting 
Powers, be decided in accordance with the principles of inter¬ 
national law.” 

The French Government maintains that the meaning of the 
'expression “principles of international law” in this article should 
be sought in the light of the evolution of the Convention. Thus 
it states that during the preparatory work, the Turkish Government, 
by means of an amendment to the relevant article of a draft for the 
Convention, sought to extend its jurisdiction to crimes committed 
in the territory of a third State, provided that, under Turkish 
law, such crimes were within the jurisdiction of Turkish Courts. 
This amendment, in regard to which the representatives of France 
and Italy made reservations, was definitely rejected by the British 
representative; and the question having been subsequently 
referred to the Drafting Committee, the latter confined itself in 
its version of the draft to a declaration to the effect that questions 
of jurisdiction should be decided in accordance with the principles 
of international law. The French Government deduces from these 
facts that the prosecution of Demons is contrary to the intention 
which guided the preparation of the Convention of Lausanne. 

The Court must recall in this connection what it has said in some 
of its preceding judgments and opinions, namely, that there is no 
occasion to have regard to preparatory work if the text of a con¬ 
vention is sufficiently clear in itself. Now the Court considers 
that the words “principles of international law”, as ordinarily 
used, can only mean international law as it is applied between all 
nations belonging to the community of States. This interpretation 
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communaute internationale. Cette interpretation se trouve souli- 
gnee par le contexte de Farticle meme qui dit que les principes du 
droit international determinent entre les Parties contractantes les 
competences judiciaires — du reste, non seulement pen ales mais 
aussi civiles —, sauf la seule exception visee par Farticle 16. En outre, 
le preambule de la Convention dit que les Hautes Parties contrac¬ 
tantes ont en vue un reglement, conformement « au droit des gens 
moderne », et Farticle 28 du Traite de paix de Lausanne, auquel la 
Convention en question est annexee, stipule F abolition complete 
du regime des Capitulations «a tous points de vue». Dans ces 
conditions, il n'est pas possible — sauf en vertu d J un texte precis — 
ddnterpreter le terme « principes du droit international » autrement 
que comme signifiant les principes en vigueur entre toutes les 
nations independantes et qui, partant, s'appliquent au meme titre 
a toutes les Parties contractantes. 

Du reste, les travaux preparatoires de la Convention sur l'eta- 
blissement et la competence judiciaire ne fourniraient aucun element 
de nature a ecarter Finterpretation quhmposent les termes memes 
de Farticle 15. II est vrai que les representants de la France, de la 
Gran de-Bretagne et de FItalie ont repousse Famendement turc 
dont il a deja ete fait mention. Mais seul le delegue britannique — 
d'ailleurs en harmonie avec le droit interieur de son pays qui con- 
sacre le principe de la territorialite en matiere de juridiction penale 
-— a expose les raisons de son opposition a Famendement turc ; les 
motifs des reserves frangaise et italienne, ainsi que ceux qui ont 
fait exclure du pro jet elabore par le Comite de redaction toute 
specification de Fetendue de la juridiction penale vis-a-vis des 
etrangers, sont inconnus et auraient pu n’avoir aucun rapport 
avec les raisons que la France invoque maintenant. 

Il convient d'aj outer a ces observations que le texte primitif de 
Farticle pertinent, lequel texte limitait la juridiction turque aux 
crimes commis en Turquie meme, a ete aussi mis de cote par le 
Comite de redaction ; ce fait pourrait, au meme titre, porter a 
croire que la pensee des redacteurs de la Convention a ete de ne 
restreindre aucunement cette juridiction. 

Les deux propositions opposees tendant a definir d'une maniere 
determinee le champ duplication des lois penales turques ayant 
ete ecartees, la formule finalement adoptee d'un commun accord 
dans Farticle 15 ne peut viser que les principes du droit international 
general sur les competences judiciaires. 
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is borne out by the context of the article itself which says that the 
principles of international law are to determine questions of 
jurisdiction—not only criminal but also civil—between the con¬ 
tracting Parties, subject only to the exception provided for in 
Article 16. Again, the preamble of the Convention says that the 
High Contracting Parties are desirous of effecting a settlement in 
accordance “with modern international law”, and Article 28 of the 
Treaty of Peace of Lausanne, to which the Convention in question 
is annexed, decrees the complete abolition of the Capitulations 
“in every respect”. In these circumstances it is impossible—except 
in pursuance of a definite stipulation—-to construe the expression 
“principles of international law” otherwise than as meaning the 
principles which are in force between all independent nations and 
which therefore apply equally to all the contracting Parties. 

Moreover, the records of the' preparation of the Convention 
respecting conditions of residence and business and jurisdiction 
would not furnish anything calculated to overrule the construction 
indicated by the actual terms of Article 15. It is true that the 
representatives of France, Great Britain and Italy rejected 
the Turkish amendment already mentioned. But only the 
British delegate—and this conformably to British municipal law 
which maintains the territorial principle in regard to criminal 
jurisdiction—stated the reasons for his opposition to the Turkish 
amendment ; the reasons for the French and Italian reservations 
and for the omission from the draft prepared by the Drafting 
Committee of any definition of the scope of the criminal jurisdiction 
in respect of foreigners, are unknown and might have been 
unconnected with the arguments now advanced by France. 

It should be added to these observations that the original draft 
of the relevant article, which limited Turkish jurisdiction to crimes 
committed in Turkey itself, was also discarded by the Drafting 
Committee ; this circumstance might with equal justification give 
the impression that the intention of the’framers of the Convention 
was not to limit this jurisdiction in any way. 

The two opposing proposals designed to determine definitely 
the area of application of Turkish criminal law having thus been 
discarded, the wording ultimately adopted by common consent for 
Article 15 can only refer to the principles of general international 
law relating to jurisdiction. 
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III. 

La Cour, appelee a examiner s'il y a des regies de droit internatio¬ 
nal qui auraient ete violees par l'exercice de poursuites penales, 
en vertu de la legislation turque, contre le lieutenant Demons, se 
trouve placee en premier lieu devant une question de principe, 
question qui, en effet, s'est revelee comme fondamentale dans les 
Memoires, Contre-Memoires et plaidoiries des deux Parties. Le Gou- 
vernement francos soutient la these suivant laquelle les tribunaux 
turcs, pour etre competents, devraient. pouvoir se fonder sur un 
titre de competence que le droit international reconnaitrait en fa- 
veur de la Turquie. Par contre, le Gouvernement turc se place au 
point de vue selon lequel F article 15 admettrait la competence 
judiciaire de la Turquie partout oil cette competence ne se heurte- 
rait pas a un principe du droit international. 

Ce dernier point de vue semble etre conforme au compromis 
m6me, dont le numero 1 demande a la Cour de dire si la Turquie 
a agi en contradiction des principes du droit international et quels 
seraient — dans F affirmative — ces principes. II ne s’agit done pas, 
selon le compromis, de preciser les principes qui permettraient a la 
Turquie d'exercer les poursuites penales, mais de formuler les prin¬ 
cipes qui eventuellement auraient ete violes par ces poursuites. 

Cette maniere de poser la question est commandee egalement 
par la nature meme et les conditions actuelles du droit international.. 

Le droit international regit les rapports entre des fitats indepen¬ 
dants. Les regies de droit liant les Etats procedent done de la volonte 
de ceux-ci, volonte manifestee dans des conventions ou dans des 
usages acceptes generalement comme consacrant des principes de 
droit et etablis en vue de regler la co-existence de ces communautes 
indepen dan tes ou en vue de la poursuite de buts communs. Les 
limitations de Findependance des £tats ne se presument done pas. 

Or, la limitation primordiale qu’impose le droit international a. 
Ffitat est celle d'exclure — sauf Fexistence d J une regie permissive 
contraire — tout exercice de sa puissance sur le territoire d'un autra 
fitat. Dans ce sens, la juridiction est certainement territoriale 
elle ne pourrait etre exercee hors du territoire, sinon en vertu d'una 
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III. 

The Court, having to consider whether there are any rules of 
international law which may have been violated by the prosecution 
in pursuance of Turkish law of Lieutenant Demons, is confronted 
in the first place by a question of principle which, in the written and 
oral arguments of the two Parties, has proved to be a fundamental 
one. The French Government contends that the Turkish Courts, 
in order to have jurisdiction, should be able to point to some title 
to jurisdiction recognized by international law in favour of Turkey. 
On the other hand, the Turkish Government takes the view that 
Article 15 allows Turkey jurisdiction whenever such jurisdiction 
does not come into conflict with a principle of international law. 


The latter view seems to be in conformity with the special 
agreement itself, No. 1 of which asks the Court to say whether 
Turkey has acted contrary to the principles of international law 
and, if so, what principles. According to the special agreement, 
therefore, it is not a question of stating principles which would 
permit Turkey to take criminal proceedings, but of formulating 
the principles, if any, which might have been violated by such 
proceedings. 

This way of stating the question is also dictated by the very 
nature and existing conditions of international law. 

International law governs relations between independent States. 
The rules of law binding upon States therefore emanate from their 
own free will as expressed in conventions or by usages generally 
accepted as expressing principles of law and established in order 
to regulate the relations between these co-existing independent 
communities or with a view to the achievement of common aims. 
Restrictions upon the independence of States cannot therefore be 
presumed. 

Now the first and foremost restriction imposed by international 
law upon a State is that—failing the existence of a permissive rule 
to the contrary—it may not exercise its power in any form in the 
territory of another State. In this sense jurisdiction is certainly 
territorial; it cannot be exercised by a State outside its territory 
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regie permissive decoulant du droit international coutumier ou 
d'une convention. 

Mais il ne s’ensuit pas que le droit international defend a un Stat 
d’exercer, dans son propre territoire, sa juridiction dans toute affaire 
ou il s’agit de faits qui se sont passes a Fetranger et ou il ne peut 
s'appuyer sur une regie permissive du droit international. Pareille 
these ne saurait etre soutenue que si le droit international defen- 
dait, d'une maniere generale, aux Stats d’atteindre par leurs lois 
et de soumettre a la juridiction de leurs tribunaux des personnes, 
des biens et des actes hors du territoire, et si, par derogation a cette 
regie generale prohibitive, il permettait aux Stats de ce faire dans 
des cas specialement determines. Or, tel n'est certainement pas 
Fe tat actuel du droit international. Loin de defendre d'une maniere 
generale aux Stats d'etendre leurs lois et leur juridiction a des per¬ 
sonnes, des biens et des actes hors du territoire, il leur laisse, a cet 
egard, une large liberte, qui n’est limitee que dans quelques cas par 
des regies prohibitives ; pour les autres cas, chaque Stat reste libre 
d'adopter les principes qu’il juge les meilleurs et les plus conve- 
nables. 

C'est cette liberte que le droit international laisse aux Stats, qui 
explique la variete des regies qu’ils ont pu adopter sans opposition 
ou reclamations de la part des autres Stats ; c'est en vue d'apporter 
un remede aux inconvenients qui derivent de pareille variete qu'on 
s’efforce, depuis des annees, en Europe aussi bien qu'en Amerique, 
d'elaborer des conventions, dont Feffet serait justement de restrein- 
dre la liberte que le droit international laisse actuellement aux Stats 
dans cette matiere, en comblant ainsi des lacunes de competences 
ou en faisant disparaitre des concurrences de competences resultant 
de la diversite des principes adoptes dans les differents Stats. 

Dans ces conditions, tout ce qu'on peut demander a un Stat, 
c'est de ne pas depasser les limites que le droit international trace 
a sa competence; en de9a de ces limites, le titre a la juridiction 
qu'il exerce se trouve dans sa souverainete. 

Il derive de ce qui precede que la these du Gouvernement fran- 
$ais, d'apres laquelle la Turquie devrait, dans chaque cas, se preva- 
loir d une regie du droit international Tautorisant a exercer sa 
juridiction, est en opposition avec le droit international general, 
auquel renvoie Farticle 15 de la Convention de Lausanne. Pareille 
these, qui, vu les termes dudit article 15 et Finterpretation que la 
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except by virtue of a permissive rule derived from international 
custom or from a convention. 

It does not, however, follow that international law prohibits 
a State from exercising jurisdiction in its own territory, in respect 
of any case which relates to acts which have taken place abroad; 
and in which it cannot rely on some permissive rule of interna¬ 
tional law. Such a view would only be tenable if international 
law contained a general prohibition to States to extend the 
application of their laws and the jurisdiction of their courts to 
persons, property and acts ‘outside their territory, and if, as an 
exception to this general prohibition, it allowed States to do so 
in certain specific cases. But this is certainly not the case under 
international law as it stands at present. Far from laying down a 
general prohibition to the effect that States may not extend the 
application of their laws and the jurisdiction of their courts to 
persons, property'and acts outside their territory, it leaves them 
in this respect a wide measure of discretion which is only limited 
in certain cases by prohibitive rules; as regards other cases, 
every State remains free to adopt the principles which it regards 
as best and most suitable. 

This discretion left to States by international law explains the 
great variety of rules which they have been able to adopt without 
objections or complaints on the part of other States ; it is in order 
to remedy the difficulties resulting from such variety that efforts 
have been made for many years past, both in Europe and America, 
to prepare conventions the effect of which would be precisely to 
limit the discretion at present left to States in this respect by 
international law, thus making good the existing lacunae in respect 
of jurisdiction or removing the conflicting jurisdictions arising 
from the diversity of the principles adopted by the various States. 

In,these circumstances, all that can be required of a State is that 
it should not overstep the limits which international law places 
upon its jurisdiction ; within these limits, its title to exercise 
jurisdiction rests in its sovereignty. 

It follows from the foregoing that the contention of the French 
Government to the effect that Turkey must in each case be able to 
cite a rule of international law authorizing her to exercise 
jurisdiction, is opposed to the generally accepted international law 
to which Article 15 of the Convention of Lausanne refers. Having 
regard to the terms of Article 15 and to the construction which 
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Cour vient de lui donner, s'appliquerait en matiere civile aussi bien 
que penale et avec une reciprocity parfaite dans les rapports entre 
la Turquie et les autres Parties contractantes, aurait pratiquement 
le resultat de paralyser dans bien des cas Inactivity des tribunaux, 
faute de la possibility d'invoquer une regie universellement admise, 
sur laquelle Texercice de la juridiction pourrait s'appuyer. 


❖ 

Toutefois, il y a lieu de se demander si les considerations qui 
precedent valent reellement pour la matiere penale, ou si ce domaine 
est regi par un principe different, qui pourrait s’expliquer par le 
lien etroit qui a longtemps existe entre la supreme juridiction 
penale et la notion d'fitat, ainsi que par V importance particuliere 
que possede la juridiction penale pour la personnalite humaine. 

S J il est vrai que le principe.de la territorialite du droit penal est 
a la base de toutes les legislations, il n J en est pas moins vrai que 
toutes ou presque toutes ces legislations etendent leur action a des 
debts commis hors du territoire ; et cela d’apres des systemes qui 
changent d'fitat a fitat. La territorialite du droit penal n'est done 
pas un principe absolu du droit international et ne se confond aucu- 
nement avec la souverainete territoriale. 

Cette situation peut etre envisagee de deux manieres differentes, 
correspondant aux points de vue auxquels les Parties se sont res- 
pectivement placees. Selon Tun de ces systemes, le principe de la 
liberte, en vertu duquel chaque £tat peut regler sa legislation selon 
sa convenance tant que, ce faisant, il ne se heurte pas a une limi¬ 
tation imposee par le droit international, s’appliquerait egalement 
dans le domaine de la legislation gouvernant Tetendue de la com¬ 
petence judiciaire en matiere penale. Selon Tautre systeme, le carac- 
tere exclusivement territorial de la legislation en cette matiere 
constituerait un principe qui excluerait ipso facto , sauf exceptions 
expresses, le droit pour les fitats d'etendre au dela de leurs fron¬ 
tiers la juridiction penale de leurs tribunaux; les exceptions en 
question, qui comprennent, par exemple, la juridiction extraterri- 
toriale sur les propres ressortissants et celle relative aux crimes 
contre la surete de Tfitat, reposeraient, des lors, sur des regies per- 
missives speciales faisant partie du droit international. 
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the Court has just placed upon it, this contention would apply in 
regard to civil as well as to criminal cases, and would be applicable 
on conditions of absolute reciprocity as between Turkey and the 
other contracting Parties ; in practice, it would therefore in many 
cases result in paralyzing the action of the courts, owing to the 
impossibility of citing a universally accepted rule on which to 
support the exercise of their jurisdiction. 


Nevertheless, it has to be seen whether the foregoing 
considerations really apply as regards criminal jurisdiction, or 
whether this jurisdiction is governed by a different principle: 
this might be the outcome of the close connection which for a long 
time existed between the conception of supreme criminal juris¬ 
diction and that of a State, and also by the especial importance of 
criminal jurisdiction from the point of view of the individual. 

Though it is true that in all systems of law the principle of the 
territorial character of criminal law is fundamental, it is equally 
true that all or nearly all these systems of law extend their action 
to offences committed outside the territory of the State which 
adopts them, and they do so in ways which vary from State to State. 
The territoriality of criminal law, therefore, is not an absolute 
principle of international law and by no means coincides with 
territorial sovereignty. 

This situation may be considered from two different stand- 
* points corresponding to the points of view respectively 
taken up by the Parties. According to one of these stand¬ 
points, the principle of freedom, in virtue of which each State 
may regulate its legislation at its discretion, provided that in so 
doing it does not come in conflict with a restriction imposed by 
international law, would also apply as regards law governing the 
scope of jurisdiction in criminal cases. According to the other 
standpoint, the exclusively territorial character of law relating to 
this domain constitutes a principle which, except as otherwise 
expressly provided, would, ipso facto , prevent States from 
extending the criminal jurisdiction of their courts beyond their 
frontiers ; the exceptions in question, which include for instance 
extraterritorial jurisdiction over nationals and over crimes directed 
against public safety, would therefore rest on special permissive 
rules forming part of international law. 
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Si Ton se place, pour les besoins de la demonstration, au point de 
vue du dernier de ces systemes, on doit reconnaitre que son exacti¬ 
tude depend, faute d’une regie conventionnelle, de Fexistence d J une 
coutume ayant force de droit par laquelle il serait consacre. II en 
est de meme en ce qui concerne F applicability du systeme en ques¬ 
tion — a le supposer reconnu comme bien-fonde — au cas d'espece. 
II s’ensuit que, meme a ce point de vue, avant de rechercher s’il y a 
eventuellement une regie du droit international permettant expres- 
sement a la Turquie d'instituer des poursuites contre un etranger 
pour un delit qu 5 il aurait commis hors la Turquie, il faudrait com- 
mencer par demontrer en meme temps le bien-fonde du systeme 
et son applicability a l’espece. Or, la premiere de ces demonstrations 
doit consister, ainsi qu'on vient de le voir, precisement dans la 
preuve de Fexistence d'un principe du droit international limitant 
la liberte des Stats en matiere de legislation penale. 

Par consequent, que Fon adopte Fun ou Fautre des deux systemes 
exposes ci-dessus, on aboutit, dans le cas d’espece, au meme resul- 
tat: la necessity de rechercher si, oui ou non, le droit international 
comporte un principe en vertu duquel il aurait ete interdit a la 
Turquie d J exercer, dans les circonstances de ce cas, des poursuites 
penales contre le lieutenant Demons. Et, dans les deux hypotheses 
egalement, la recherche doit se faire au moyen d'un examen de 
precedents presentant une analogic etroite avec le cas d’espece ; 
car c’est seulement dans les precedents de cette nature que pourrait 
se manifester, le cas echeant, Fexistence d'un principe general 
applicable a Fespece. En effet, si, par exemple, on trouvait que, 
selon la pratique des Stats, la competence de FStat du pavilion 
n'est pas consacree comme exclusive par le droit international 
pour le cas d J abordage en haute mer, il ne serait pas necessaire de 
rechercher Fexistence eventuelle d’une regie restrictive plus gene- 
rale ; car, par rapport a cette regie — a supposer qu'elle existat —, 
Fabsence constatee d'une prohibition visant le cas d’abordage en 
haute mer prendrait Faspect d 7 une regie permissive speciale. 

La Cour doit done, en tout etat de cause, examiner s’il existe, oui 
ou non, une regie de droit international limitant la liberte des Stats 
d’etendre la juridiction penale de leurs tribunaux a une situation 
reunissant les circonstances du cas d’espece. 
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Adopting, for the purposes of the argument, the standpoint 
of the latter of these two systems, it must be recognized that, 
in the absence of a treaty provision, its correctness depends upon 
whether there is a custom having the force of law establishing it. 
The same is true as regards the applicability of this system- 
assuming it to have been recognized as sound—in the particular 
case. It follows that, even from this point of view, before ascer¬ 
taining whether there may be a rule of international law expressly 
allowing Turkey to prosecute a foreigner for an offence committed 
by him outside Turkey, it is necessary to begin by establishing both 
that the system is well-founded and that it is applicable in the 
particular case. Now, in order to establish the first of these points, 
one must, as has just been seen, prove the existence of a principle 
of international law restricting the discretion of States as regards 
criminal legislation. 

Consequently, whichever of the two systems described above be 
adopted, the same result will be arrived at in this particular case : 
the necessity of ascertaining whether or not under international 
law there is a principle which would have prohibited Turkey, in the 
circumstances of the case before the Court, from prosecuting 
Lieutenant Demons. And moreover, on either hypothesis, this 
must be ascertained by examining precedents offering a close ana¬ 
logy to the case under consideration ; for it is only from precedents 
of this nature that the existence of a general principle applicable 
to the particular case may appear. For if it were found, for 
example, that, according to the practice of States, the jurisdiction 
of the State whose flag was flown was not established by interna¬ 
tional law as exclusive with regard to collision cases on the high 
seas, it would not be necessary to ascertain whether there were a 
more general restriction; since, as regards that restriction—suppos¬ 
ing that it existed—the fact that it had been established that 
there was^ no prohibition in respect of collision on the high seas 
would be tantamount to a special permissive rule. 

The Court therefore must, in any event, ascertain whether or not 
there exists a rule of international law limiting the freedom of 
States to extend the criminal jurisdiction of their courts to a 
situation uniting the circumstances of the present case. 
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IV. 

La Cour procede maintenant a cette recherche : Y a-t-il dans le 
'droit international general, auquel renvoie F article 15 de la Conven¬ 
tion de Lausanne, une regie qui defende a la Turquie d'exercer des 
poursuites penales contre le lieutenant Demons ? 

A cet effet, elle examinera, en premier lieu, la valeur des allega¬ 
tions faites par le Gouvernement frangais, sans toutefois omettre 
de prendfe en consideration d'autres aspects possibles du probleme, 
qui pourraient demontrer F existence de la regie restrictive applicable 
en Fespece. 

Les arguments invoques par le Gouvernement frangais, autres 
que ceux qui ont ete discutes ci-dessus, se reduisent, en somme, au?c 
trois suivants : 

1) Le droit international ne permettrait pas a un £tat de pour- 
suivre les delits commis par les etrangers a Fetranger, en raison 
seulement de la nationalite de la victime ; et tel serait le cas en Fes¬ 
pece, car le delit devrait etre considere comme ayant ete commis 
a bord du navire frangais. 

2) Le droit international reconnaitrait la competence exclusive 
de FEtat du pavilion pour tout ce qui se passe a bord du navire 
dans la haute mer. 

3) Enfin, ce principe shmposerait avec une force toute particu- 
liere lorsqu'il s'agit d J un fait d'abordage. 

❖ 

* ❖ 

En ce qui concerne le premier argument, la Cour croit devoir 
rappeler tout d'abord que son examen se borne strictement a la 
situation d’espece, car c'est seulement a Fegard de cette situation 
que sa decision est demandee. 

Comme il a ete constate ci-dessus, les elements caracteristiques 
de la situation de fait sont les suivants : il s'agit d’une collision en 
haute mer, entre deux navires de pavilions differents, sur Tun des- 
quels se trouvait un des pretendus auteurs du delit, tandis que les 
vie times se trouvaient sur V autre. 

Ceci pose, la Cour ne croit pas necessaire d’examiner la these 
d'apres laquelle un fitat ne pourrait punir les delits commis a 
Tetranger par un etranger en raison seulement de la nationalite 
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IV. 

The Court will now proceed to ascertain whether general inter¬ 
national law, to which Article 15 of the Convention of Lausanne 
refers, contains a rule prohibiting Turkey from prosecuting 
Lieutenant Demons. 

For this purpose, it will in the first place examine the value of the 
arguments advanced by the French Government, without however 
omitting to take into account other possible aspects of the problem, 
which might show the existence of a restrictive rule applicable in 
this case. 

The arguments advanced by the French Government, other 
than those considered above, are, in substance, the three following : 

(1) International law does not allow a State to take proceedings 
with regard to offences committed by foreigners abroad, simply 
by reason of the nationality of the victim ; and such is the situation 
in the present case because the offence must be regarded as having 
been committed on board the French vessel. 

(2) International law recognizes the exclusive jurisdiction of the 
State whose flag is flown as regards everything which occurs on 
board a ship on the high seas. 

(3) Lastly, this principle is especially applicable in a collision 
case. 


❖ 

* * 

As regards the first argument, the Court feels obliged in the first 
place to recall that its examination is strictly confined to the specific 
situation in the present case, for it is only in regard to this situation 
that its decision is asked for. 

As has already been observed, the characteristic features of the 
situation of fact are as follows : there has been a collision on the 
high seas between two vessels flying different flags, on one of which 
was one of the persons alleged to be guilty of the offence, whilst the 
victims were on board the other. 

This being so, the Court does not think it necessary to consider 
the contention that a State cannot punish offences committed 
abroad by a foreigner simply by reason of the nationality of the 
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de la victime. Car cette these ne vise que le cas ou la nationality 
de la victime est le seul critere sur lequel se fonde la juridiction 
penale de Tfitat. Meme si la these en general etait exacte — et la 
Cour fait toutes reserves a cet egard —, elle ne saurait etre invoquee 
en Fespece que si le droit international defendait a la Turquie de 
tenir compte du fait que les effets du delit se sont produits sur le 
navire turc et, partant, dans un lieu assimile au territoire turc dans 
lequel Fapplication du droit penal turc ne peut etre contestee, meme 
par rapport aux delits qui y ont ete commis par des etrangers. Or, 
pareille regie du droit international n’existe pas. Aucun argument, 
d J oh il resulterait que les £tats se reconnaissent obliges, Fun envers 
Fautre, de tenir compte seulement du lieu oil se trouve Fauteur 
du delit au moment du delit, n'est venu a la connaissance de la Cour. 
Par contre, il est constant que les tribunaux de beaucoup de pays, 
meme de pays qui donnent a leur legislation penale un caractere 
strictement territorial, interpretent la loi penale dans ce sens que 
les delits dont les auteurs, au moment de Facte delictueux, se trou- 
vent sur le territoire d’un autre fitat, doivent neanmoins etre 
consideres comme ayant ete commis sur le territoire national, si 
c’est la que s J est produit un des elements constitutes du delit et 
surtout ses effets. La jurisprudence frangaise a admis, elle aussi, 
par rapport a des situations diverses, cette maniere d ; interpreter 
le principe de la territorialite. D'autre part, la Cour n'a pas con¬ 
naissance de cas dans les quels des gouvernements auraient pro teste 
contre le fait qu’une loi penale contiendrait une regie a cet effet ou 
que les tribunaux d’un pays auraient interprets leur legislation 
penale dans ce sens. Par consequent, du moment que les effets du 
delit se sont produits sur le navire turc, il est impossible de soutenir 
qu'il y ait une regie de droit international qui defendrait a la Tur¬ 
quie d'exercer des poursuites penales contre le lieutenant Demons 
en raison du fait que Fauteur du delit se trouvait sur le navire fran- 
gais. Puisque, ainsi qu'il a ete precedemment constate, le compro- 
mis ne vise pas Farticle de la legislation turque en vertu duquel les 
poursuites penales ont ete exercees, mais seulement la contradic¬ 
tion eventuelle entre les poursuites et les principes du droit interna¬ 
tional, rien ne s'oppose a ce que la Cour se borne a relever que, dans 
Fespece, les poursuites penales peuvent etre justifiees aussi au point 
de vue du principe dit de la territorialite. 
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victim. For this contention only relates to the case where the 
nationality of the victim is the only criterion on which the criminal 
jurisdiction of the State is based. Even if that argument were 
correct generally speaking—and in regard to this the Court 
reserves its opinion—it could only be used in the present case if 
international law forbade Turkey to take into consideration the 
fact that the offence produced its effects on the Turkish vessel 
and consequently in a place assimilated to Turkish territory 
in which the application of Turkish criminal law cannot be 
challenged, even .in regard to offences committed there by 
foreigners. But no such rule of international law exists. No 
argument has come to the knowledge of the Court from which it 
could be deduced that States recognize themselves to be under an 
obligation towards each other only to have regard to the place where 
the author of the offence happens to be at the time of the offence. 
On the contrary, it is certain that the courts of many countries, 
even of countries which have given their criminal legislation a 
strictly territorial character, interpret criminal law in the sense that 
offences, the authors of which at the moment of commission are 
in the territory of another State, are nevertheless to be regarded 
as having been committed in the national territory, if one of the 
constituent elements of the offence, and more especially its effects, 
have taken place there. French courts have, m regard to a variety 
of situations, given decisions sanctioning this way of interpreting 
the territorial principle. Again, the Court does not know of any 
cases in which governments have protested against the fact that 
the criminal law of some country contained a rule to this effect or 
that the courts of a country construed their criminal law in this 
sense. Consequently, once it is admitted that the effects of the 
offence were produced on the Turkish vessel, it becomes impossible 
to hold that there is a rule of international law which prohibits 
Turkey from prosecuting Lieutenant Demons because of the fact 
that the author of the offence was on board the French ship. Since, 
as has already been observed, the special agreement does not 
deal with the provision of Turkish law under which the prosecution 
was instituted, but only with the question whether the prosecution 
should be regarded as contrary to the principles of international 
law, there is no reason preventing the Court from confining itself 
to observing that, in this case, a prosecution may also be justified 
from the point of view of the so-called territorial principle. 
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Cependant, meme si la Cour avait a examiner la compatibility 
de Tarticle 6 du Code penal turc avec le droit international, et si 
elle estimait que la nationality de la victime n'etait pas en tout 
e tat de cause une base suffisante pour la competence penale de 
Tfitat dont la victime est un ressortissant, elle arriverait au 
meme resultat pour les raisons qui viennent d'etre exposees. 
Car, quand bien meme I'article 6 eut ete juge incompatible 
avec les principes du droit international, comme il eut pu se faire 
que les poursuites intentees eussent ete fondees sur une autre 
disposition legislative turque, qui, elle, ne serait pas incompatible 
avec lesdits principes, il en resulte que, du seul fait de la non-con- 
formite eventuelle auxdits principes de h article 6, Ton ne saurait 
conclure a la non-conformite des poursuites elles-memes. Le fait 
que les autorites judiciaires auraient commis une erreur dans le 
choix de la disposition legale, applicable en l'espece et compatible 
avec le droit international, ne concerne que le droit interne et ne 
pourrait interesser le droit international que dans la mesure oil une 
regie conventionnelle ou la possibility d’un deni de justice entre- 
raient en ligne de compte. 

On a cherche a faire valoir que le debt d'homicide par imprudence 
ne saurait etre localise dans le lieu ou h effet mortel se produit; 
car cet effet n'est pas voulu, et Ton ne saurait dire qu'il y ait 
intention delictueuse dirigee, dans la pensee du delinquant, vers le 
territoire ou I'effet mortel se produit. Contre cette these on pour¬ 
rait faire observer que l’effet a une importance toute particuliere 
dans les delits tels que Thomicide par imprudence, qui sont punis 
justement en consideration de leur effet plutot que de la condition 
subjective du delinquant. Mais la Cour ne se croit pas appelee a 
examiner cette question, qui est une question d'interpretation de 
la loi penale turque. Il lui suffit de constater que rien n'a ete allegue 
et rien n'a pu etre trouve d'oii il resulterait que le droit inter¬ 
national aurait etabli une regie imposant aux fitats pareille inter¬ 
pretation de la notion du delit d'homicide par imprudence. 

* 

* * 

Le second argument invoque par le Gouvernement franQais 
est le principe d'apres lequel 1'fitat du pavilion possederait une 
competence exclusive sur tout ce qui se passe a bord d'un navire 
marchand en haute mer. 
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Nevertheless, even if the Court had to consider whether Article 6 
of the Turkish Penal Code was compatible with international law, 
and if it held that the nationality of the victim did not in all cir¬ 
cumstances constitute a sufficient basis for the exercise of criminal 
jurisdiction by the State of which the victim was a national, the 
Court would arrive at the same conclusion for the reasons just set 
out. For even were Article 6 to be held incompatible with the 
principles of international law, since the prosecution might have 
been based on another provision of Turkish law which would not 
have been contrary to any principle of international law, it 
follows that it would be impossible to deduce from the mere 
fact that Article 6 was not in conformity with those principles, 
that the prosecution itself was contrary to them. The fact that 
the judicial authorities may have committed an error in their 
choice of the legal provision applicable to the particular case and 
compatible with international law only concerns municipal law 
and can only affect international law in so far as a treaty provi¬ 
sion enters into account, or the possibility of a denial of justice 
arises. 

It has been sought to argue that the offence of manslaughter 
cannot be localized at the spot where the mortal effect is felt; for 
the effect is not intentional and it cannot be said that there is, 
in the mind of the delinquent, any culpable intent directed 
towards the territory where the mortal effect is produced. In 
reply to this argument it might be observed that the effect is a 
factor of outstanding importance in offences such as manslaughter, 
which are punished precisely in consideration of their effects rather 
than of the subjective intention of the delinquent. But the Court 
does not feel called upon to consider this question, which is one of 
interpretation of Turkish criminal law. It will suffice to observe 
that no argument has been put forward and nothing has been found 
from which it would follow that international law has established 
a rule imposing on States this reading of the conception of the 
offence of manslaughter. 

* 

* * 

The second argument put forward by the French Government is 
the principle that the State whose flag is flown has exclusive juris¬ 
diction over everything which occurs on board a merchant ship on 
the high seas. 
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II est certainement vrai que — en dehors des cas particulars 
determines par le droit international — les navires en haute mer 
ne sont soumis a d'autre autorite qu'a celle de l'Etat dont ils portent 
le pavilion. En vertu du principe de la liberte de la mer, c'est-a-dire 
de Tabsence de toute souverainete territoriale en haute mer, aucun 
Etat ne peut y exercer des actes de juridiction quelconques sur 
des navires etrangers. C'est ainsi que, si un navire de guerre se trou- 
vant sur les lieux oil se produit un abordage entre un navire battant 
son pavilion et un navire etranger, envoyait a bord de ce dernier un 
officier pour y f aire des constatations ou y recueillir des temoignages, 
cet acte serait sans doute contraire au droit international. 

Mais il n'en derive aucunement qu'un Etat ne puisse jamais, 
dans son propre territoire, exercer une juridiction sur des actes 
qui se sont passes a bord d'un navire etranger en haute mer. Le 
principe de la liberte de la mer a pour consequence que le navire 
en haute mer est assimile au territoire de l'Etat dont il porte le 
pavilion, car, comme dans le territoire, cet Etat y fait valoir son 
autorite, et aucun autre Etat ne peut y exercer la sienne. Tout 
ce qu'on peut dire est que, en vertu du principe de la liberte de 
la mer, un navire est place dans la meme situation que le territoire 
de l'Etat; mais rien ne vient a 1'appui de la pretention selon laquelle 
les droits qu'a l'Etat du pavilion peuvent aller au dela des droits 
qu'il exerce dans son territoire proprement dit. Il s'ensuit que ce 
qui se passe a bord d'un navire en haute mer doit etre regarde 
comme s'etant passe dans le territoire de l'Etat dont le navire 
porte le pavilion. Si done un acte delictueux commis sur un navire 
en haute mer produit ses effets sur un navire portant un autre 
pavilion ou sur un territoire etranger, il y a lieu d'appliquer les 
memes principes que s'il s'agissait de deux territoires d'Etats 
differents, et partant de constater qu'aucune regie de droit inter¬ 
national ne defend a l'Etat dont releve le navire ou les effets du 
delit se sont manifestos, de considerer ce delit comme s'il avait ete 
commis dans son territoire et d'exercer des poursuites penales 
contre le delinquant. 

Cette conclusion ne saurait etre tenue en echec que s'il etait 
demontre qu'il y a une regie de droit international coutumier qui, 
depassant le principe susenonce, consacrerait la competence 
exclusive de l'Etat du pavilion. Le Gouvernement fran5ais s'est 
efforce de demontrer l'existence d'une pareille regie en ayant 
recours a la doctrine, aux precedents de la jurisprudence nationale 
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It is certainly true that—apart from certain special cases which 
are defined by international law—vessels on the high seas are sub¬ 
ject to no authority except that of the State whose flag they fly. 
In virtue of the principle of the freedom of the seas, that is to 
say, the absence of any territorial sovereignty upon the high seas, 
no State may exercise any kind of jurisdiction over foreign vessels 
upon them. Thus, if a war vessel, happening to be at the spot 
where a collision occurs between a vessel flying its flag and 
a foreign vessel, were to send on board the latter an officer 
to make investigations or to take evidence, such an act would 
undoubtedly be contrary to international law. 

But it by no means follows that a State can never in its own 
territory exercise jurisdiction over acts which have occurred on 
board a foreign ship on the high seas. A corollary of the principle 
of the freedom of the seas is that a ship on the high seas is 
assimilated to the territory of the State the flag of which it flies, 
for, just as in its own territory, that State exercises its authority 
upon it, and no other State may do so. All that can be said is that 
by virtue of the principle of the freedom of the seas, a ship is placed 
in the same position as national territory ; but there is nothing to 
support the claim according to which the rights of the State under 
whose flag the vessel sails may go farther than the rights which it 
exercises within its territory properly so called. It follows that 
what occurs on board a vessel on the high seas must be regarded as 
if it occurred on the territory of the State whose flag the ship flies. 
If, therefore, a guilty act committed on the high seas produces its 
effects on a vessel flying another flag or in foreign territory, the 
same principles must be applied as if the territories of two different 
States were concerned, and the conclusion must therefore be drawn 
that there is no rule of international law prohibiting the State to 
which the ship on which the effects of the' offence have taken 
place belongs, from regarding the offence as having been committed 
in its territory and prosecuting, accordingly, the delinquent. 

This conclusion could only be overcome if it were shown that 
there was a rule of customary international law which, going further 
than the principle stated above, established the exclusive juris¬ 
diction of the State whose flag was flown. The French Government 
has endeavoured to prove the existence of such a rule, having 
recourse for this purpose to the teachings of publicists, to decisions 
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et internationale, et surtout a des conventions qui, en meme temps 
qu’elles derogent au principe de la liberte de la mer, en permettant 
aux navires de guerre ou de police d’un Etat d'exercer une sur¬ 
veillance plus ou moins etendue sur les navires de commerce d’un 
autre Etat, reservent la juridiction aux tribunaux de l'Etat dont 
le navire poursuivi porte le pavilion. 

De Tavis de la Cour, cette demonstration n'est pas concluante. 

Tout d’abord, en ce qui concerne la doctrine, et quelle que puisse 
etre par ailleurs sa valeur lorsqu'il s’agit de constater Texistence 
d’une regie de droit coutumier, il est certainement vrai que tous 
ou presque tous les auteurs enseignent que les navires en pleine 
mer sont soumis exclusivement a la juridiction de l'Etat du pavilion. 
Mais ce qui importe est la signification qu’ils attachent a ce prin¬ 
cipe ; or, il n'apparait pas que, generalement, les auteurs donnent 
a ce principe une portee differente et plus large que celle qui a ete 
exposee ci-dessus et qui revient a dire que la juridiction de l'Etat 
sur les navires en haute mer a la meme etendue que sa juridiction 
dans son propre territoire. Par contre, il ne manque pas d'auteurs 
qui, ayant examine de pres la question speciale de savoir si un 
Etat peut poursuivre des debts commis a bord d'un navire etranger 
en haute mer, arrivent a la conclusion ferme que ces delits doivent 
etre consideres comme s’ils avaient ete commis dans le territoire 
de l'Etat dont le navire porte le pavilion, et que, partant, les regies 
generates de chaque legislation concernant les delits commis a 
Tetranger leur sont applicables. 

Quant aux precedents, il convient d'observer en premier lieu 
que, reserve faite pour les cas d'abordage dont il sera parle plus 
loin, aucun n'a trait a des delits qui auraient interesse deux navires 
battant le pavilion de deux Etats differents, et que, partant, ils ne 
sauraient avoir beaucoup d'importance dans Taffaire qui est devant 
la Cour. Le cas du Costa Rica Packet ne fait pas exception, car la 
pirogue sur laquelle les actes de depredation avaient eu lieu etait 
a la derive sans pavilion ni equipage, et cette circonstance n J a pas 
ete sans exercer une influence, peut-etre decisive, sur la conclusion 
a laquelle Tarbitre est arrive. 

Par contre, il ne manque pas de cas dans lesquels un Etat a 
fait valoir son droit de poursuivre un delit commis a bord d'un 
navire etranger et qu'il regardait comme punissable d'apres sa 
legislation. C’est ainsi que la Grande-Bretagne a refuse aux Etats- 
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of municipal and international tribunals, and especially to 
conventions which, whilst creating exceptions to the principle of the 
freedom of the seas by permitting the war and police vessels of a 
State to exercise a more or less extensive control over the merchant 
vessels of another State, reserve jurisdiction to the courts of the 
country whose flag is flown by the vessel proceeded against. 

In the Court's opinion, the existence of such a rule has not 
been conclusively proved. 

In the first place, as regards teachings of publicists, and apart 
from the question as to what their value may be from the point 
of view of establishing the existence of a rule of customary law, 
it is no doubt true that all or nearly all writers teach that ships 
on the high seas are subject exclusively to the jurisdiction of the 
State whose flag they fly. But the important point is the signi¬ 
ficance attached by them to this principle ; now it does not appear 
that in general, writers bestow upon this principle a scope differing 
from or wider than that explained above and which is equivalent 
to saying that the jurisdiction of a State over vessels on the high 
seas is the same in extent as its jurisdiction in its own territory. 
On the other hand, there, is no lack of writers who, upon a close 
study of the special question whether a State can prosecute for 
offences committed on board a foreign ship on the high seas, defi¬ 
nitely come to the conclusion that such offences must be regarded 
as if they had been committed in the territory of the State whose 
flag the ship flies, and that consequently the general rules of each 
legal system in regard to offences committed abroad are applicable. 

In regard to precedents, it should first be observed that, leaving 
aside the collision cases which will be alluded to later, none of them 
relates to offences affecting two ships flying the flags of two different 
countries, and that consequently they are not of much importance 
in the case before the Court. The case of the Costa Rica Packet 
is no exception, for the prauw on which the alleged depredations 
took place was adrift without flag or crew, and this circumstance 
certainly influenced, perhaps decisively, the conclusion arrived 
at by the arbitrator. 

On the other hand, there is no lack of cases in which a State 
has claimed a right to prosecute for an offence, committed on board 
a foreign ship, which it regarded as punishable under its legis¬ 
lation. Thus Great Britain refused the request of the United 
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Unis l’extradition de John Anderson, matelot anglais, qui avait 
commis un homicide a bord d’un navire americain, en alleguant 
qu’elle ne contestait pas la juridiction des fitats-Unis, mais qu’elle 
avait le droit d’exercer la sienne concurremment. Ce precedent, 
auquel d’autres pourraient etre ajoutes, est pertinent, malgre la 
nationalite britannique d’Anderson, pour demontrer que le prin- 
cipe de la juridiction exclusive du pays du pavilion n’est pas 
universellement admis. 

Les cas dans lesquels la competence exclusive de l’fitat du 
pavilion a ete reconnue, semblent etre plutot des cas dans lesquels 
l’fitat etranger n’etait interesse qu’au titre de la nationalite de la 
victime, titre que la legislation de cet fit at meme ou la jurispru¬ 
dence de ses tribunaux ne regardaient pas comme suJS&sant pour 
autoriser la poursuite d’un delit commis par un etranger a l’etranger. 

Pour ce qui a trait enfin aux conventions qui reservent expresse- 
ment la juridiction exclusive de Ffitat du pavilion, il n’est pas 
absolument certain que cette reserve doive etre regardee comme le 
maintien du droit commun plutot que comme la contre-partie 
de la competence extraordinaire que ces conventions reconnaissent 
aux navires d’fitat d’un pays determine a Fegard des navires 
d'un autre pays en haute mer. A part cela, il y a lieu d'observer 
que dans ces conventions, il s'agit de faits d’un caractere particulier, 
etroitement lies avec la police des mers, tels que traite des esclaves, 
endommagement de cables sous-marins, peche, etc., et non de 
delits de droit commun. Surtout, il y a lieu de rappeler que les 
delits prevus par les conventions dont il s'agit ne mettent en jeu 
qu'un seul navire ; on ne saurait done en tirer aucune conclusion 
a Fegard de faits qui mettent en presence deux navires et, partant, 
deux juridictions d’fitats differents. 

La Cour arrive done a la conclusion que le second argument 
invoque par le Gouvernement franfais, pas plus que le premier, 
ne conduit a admettre Fexistence dune regie de droit international, 
qui aurait defendu a la Turquie d’exercer des poursuites penales 
contre le lieutenant Demons. 


❖ 

* * 

Il ne reste plus alors qu*a examiner le troisieme argument 
allegue par le Gouvernement fran^ais et a rechercher si une regie 
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States for the extradition of John Anderson, a British seaman who 
had committed homicide on board an American vessel, stating 
that she did not dispute the jurisdiction of the United States 
but that she was entitled to exercise hers concurrently. This case, 
to which others might be added, is relevant in spite of Anderson’s 
British nationality, in order to show that the principle of the exclu¬ 
sive jurisdiction of the country whose flag the vessel flies is not 
universally accepted. 

The cases in which the exclusive jurisdiction of the State whose 
flag was flown has been recognized would seem rather to have been 
cases in which the foreign State was interested only by reason of 
the nationality of the victim, and in which, according to the legis¬ 
lation of that State itself or the practice of its courts, that ground 
was not regarded as sufficient to authorize prosecution for an 
offence committed abroad by a foreigner. 

Finally, as regards conventions expressly reserving jurisdiction 
exclusively to the State whose flag is flown, it is not absolutely 
certain that this stipulation is to be regarded as expressing a 
general principle of law rather than as corresponding to the extra¬ 
ordinary jurisdiction which these conventions confer on the state- 
owned ships of a particular country in respect of ships of another 
country on the high seas. Apart from that, it should be observed 
that these conventions relate to matters of a particular kind, close¬ 
ly connected with the policing of the seas, such as the slave trade, 
damage to submarine cables, fisheries, etc., and not to common- 
law offences. Above all it should be pointed out that the offences 
contemplated by the conventions in question only concern a single 
ship ; it is impossible therefore to make any deduction from them 
in regard to matters which concern two ships and consequently 
the jurisdiction of two different States. 

The Court therefore has arrived at the conclusion that the second 
argument put forward by the French Government does not, any 
more than the first, establish the existence of a rule of international 
law prohibiting Turkey from prosecuting Lieutenant Demons. 


* 

It only remains to examine the third argument advanced by the 
French Government and to ascertain whether a rule specially 
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speciale aux cas d’abordage serait formee, d'apres laquelle les 
poursuites pen ales seraient du ressort exclusif de Ffitat du pavilion, 

Dans cet ordre d'idees, F agent du Gouvernement frangais a 
appele Fattention de la Cour sur le fait que les questions de com¬ 
petence en matiere d’abordage, si frequentes devant les juridictions 
civiles, ne se rencontrent que tres rarement dans la jurisprudence 
des tribunaux repressifs. II en deduit que, en fait, la poursuite 
penale ne se presente que devant les tribunaux de Flit at du pavilion 
et qu’il y aurait la la preuve d’un consentement tacite des fitats et, 
partant, Fexpression du droit international positif en matiere 
d'abordage. 

De Favis de la Cour, cette conclusion n’est pas fondee. Meme 
si la rarete des decisions judiciaires que Fon peut trouver dans les 
recueils de jurisprudence etait une preuve suffisante du fait invoque 
par Fagent du Gouvernement fran£ais, il en resulterait simplement 
que les fLtats se sont souvent abstenus, en fait, d'exercer des pour- 
suites penales, et non qu'ils se reconnaissent obliges de ce faire ; 
or, c'est seulement si Fabstention etait motivee par la conscience 
d’un devoir de s’abstenir que Fon pourrait parler de coutume 
internationale. Le fait allegue ne permet pas de conclure que les 
Stats aient ete conscients de pared devoir; par contre, comme on 
le verra tout a Fheure, il y a d’autres circonstances qui sont de 
nature a persuader du contraire. 

A la connaissance de la Cour, il n'y a pas de decisions de tribunaux 
internationaux en cette matiere ; mais on a cite quelques decisions 
de tribunaux nationaux. Sans rechercher quelle valeur on pourrait 
attribuer a des jugements de tribunaux nationaux lorsqudl s'agit 
d'etablir Fexistence d'une regie de droit international, il suffira de 
constater que les decisions alleguees sont a Fappui tan tot d’une 
opinion, tantot de Fautre. Si le cas de V Ortigia — Oncle-Joseph 
devant la Cour d'Aix et celui du Franconia — Strathclyde devant 
la Cour anglaise des Crown Cases Reserved ont pu etre invoques 
par le Gouvernement frangais comme etant en faveur de la com¬ 
petence exclusive de FStat du pavilion, par contre, le cas de 
F Ortigia — Oncle-Joseph devant les tribunaux italiens et celui de 
YEkbatana — West-Hinder devant les tribunaux beiges ont ete cites 
a Fappui de la these contraire. 

De longues discussions ont eu lieu entre les Parties quant a 
Fimportance de chacune de ces decisions, pour les details desquelles 
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applying to collision cases has grown up, according to which criminal 
proceedings regarding such cases come exclusively within the juris¬ 
diction of the State whose flag is flown. 

In this connection, the Agent for the French Government has 
drawn the Court’s attention to the fact that questions of jurisdiction 
in collision cases, which frequently arise before civil courts, are 
but rarely encountered in the practice of criminal courts. He 
deduces from this that, in practice, prosecutions only occur before 
the courts of the State whose flag is flown and that that circum¬ 
stance is proof of a tacit consent on the part of States and, 
consequently, shows what positive international law is in colli¬ 
sion cases. 

In the Court's opinion, this conclusion is not warranted. Even 
if the rarity of the judicial decisions to be found among the reported 
cases were sufficient to prove in point of fact the circumstance 
alleged by the Agent for the French Government, it would merely 
show that States had often, in practice, abstained from instituting 
criminal proceedings, and not that they recognized themselves 
as being obliged to do so ; for only if such abstention were based 
on their being conscious of having a duty to abstain would it be 
possible to speak of an international custom. The alleged fact does 
not allow one to infer that States have been conscious of having- 
such a duty ; on the other hand, as will presently be seen, there are 
other circumstances calculated to show that the contrary is true. 

So far as the Court is aware there are no decisions of international 
tribunals in this matter ; but some decisions of municipal courts 
have been cited. Without pausing to consider the value to be 
attributed to the judgments of municipal courts in connection, 
with the establishment of the existence of a rule of international 
law, it will suffice to observe that the decisions quoted sometimes 
support one view and sometimes the other. Whilst the French 
Government have been able to cite-the Ortigia — Oncle-Joseph case 
before the Court of Aix and the Franconia—Strathclyde case before 
the British Court for Crown Cases Reserved, as being in favour 
of the exclusive jurisdiction of the State whose flag is flown, on 
the other hand the Ortigia — Oncle-Joseph case before the Italian 
Courts and the Ekbatana — West-Hinder case before the Belgian 
Courts have been cited in support of the opposing contention. 

Lengthy discussions have taken place between the Parties as 
to the importance of each of these decisions as regards the details 
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la Cour se borne a renvoyer aux Memoires et Contre-Memoires 
des Parties. La Cour ne croit pas necessaire de s'y attarder. II lui 
suffit de constater que, la jurisprudence nationale etant ainsi 
partagee, il n’est guere possible d'y voir un indice de Fexistence de 
la regie restrictive de droit international, qui seule pourrait servir 
de fondement a la these du Gouvernement frangais. 

En revanche, la Cour croit devoir souligner le fait qu'il n'apparait 
pas que les Etats interesses se soient opposes aux poursuites penales 
relatives a des cas d'abordage devant les tribunaux d'un pays autre 
que celui du pavilion ou qudls aient avance des protestations : 
leur conduite ne semble guere avoir ete differente de celle qu'ils 
tiennent dans tous les cas de juridictions concurrentes. Cette 
circonstance va directement a rencontre de Fexistence du consen- 
tement tacite des fitats en faveur de la competence exclusive de 
Ffitat du pavilion, que Fagent du Gouvernement frangais a cru 
pouvoir deduire de la rarete des questions de competence devant 
les tribunaux represses. II ne semble guere probable, et il ne serait 
pas conforme a la pratique internationale, que le Gouvernement 
frangais dans le cas de F Ortigia — Oncle- Joseph et le Gouvernement 
allemand dans celui de V Ekbatana — West-Hinder eussent omis de 
protester contre Fexercice de la juridiction penale de la part des 
tribunaux italiens et beiges, si vraiment ils avaient pense qu'il y 
avait la une violation du droit international. 

Quant a Faffaire du Franconia (R. v. Keyn 1877, L. R. 2 Ex. 
Div. 63), sur laquelle Fagent du Gouvernement frangais s'est 
particulierement appuye, il convient d'observer que la partie de 
la decision qui est le plus etroitement reliee au cas present, 
est la partie qui a trait a la localisation du delit sur le navire 
abordeur. 

Or, quelle que soit, par ailleurs, la valeur de la these adoptee par 
la majorite des juges sur ce point precis, il ne semble guere douteux 
que si, dans Fesprit de ces juges, elle decoulait d’une regie de droit 
international, leur conception de ce droit, particuliere a la juris¬ 
prudence anglaise, est loin d'etre generalement admise, meme 
dans les pays de common law . Cette maniere de voir semble d'ailleurs 
confirmee par le fait que le point de vue auquel s'est placee la 
majorite des juges en ce qui a trait a la localisation d'un delit 
dont Fauteur se trouve dans le territoire d'un fitat et dont les 
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of which the Court confines itself to a reference to the Cases and 
Counter-Cases of the Parties. The Court does not think it neces¬ 
sary to stop to consider them. It will suffice to observe that, 
as municipal jurisprudence is thus divided, it is hardly possible 
to see in it an indication of the existence of the restrictive rule of 
international law which alone could serve as a basis for the 
contention of the French Government. 

On the other band, the Court feels called upon to lay stress upon 
the fact that it does not appear that the States concerned have 
objected to criminal proceedings in respect of collision cases before 
the courts of a country other than that the flag of which was flown; 
or that they have made protests : their conduct does not appear 
to have differed appreciably from that observed by them in all 
cases of concurrent jurisdiction. This fact is directly opposed 
to the existence of a tacit consent on the part of States to the 
exclusive jurisdiction of the State whose flag is flown, such as 
the Agent for the French Government has thought it possible 
to deduce from the infrequency of questions of jurisdiction 
before criminal courts. It seems hardly probable, and it would 
not be in accordance with international practice, that the 
French Government in the Ortigia — Oncle-J osefth case and the 
German Government in the Ekbatana — West-Hinder case would 
have omitted to protest against the exercise of criminal jurisdiction 
by the Italian and Belgian Courts, if they had really thought that 
this was a violation of international law. 

As regards the Franconia case (R. v. Keyn 1877, L. R. 
2 Ex. Div. 63) upon which the Agent for the French Govern¬ 
ment has particularly relied, it should be observed that the 
part of the decision which bears the closest relation to the pre¬ 
sent case is the part relating to the localization of the offence 
on the vessel responsible for the collision. 

But, whatever the value of the opinion expressed by the 
majority of the judges on this particular point may be in other 
respects, there would seem to be no doubt that if, in the minds of 
these judges, it was based on a rule of international law, their con¬ 
ception of that law, peculiar to English jurisprudence, is far from 
being generally accepted even in common-law countries. This view 
seems moreover to be borne out by the fact that the standpoint 
taken by the majority of the judges in regard to the localization of 
an offence, the author of which is situated in the territory of one 
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effets se realisent dans un autre Etat, a ete abandonne dans des 
decisions anglaises plus recentes (R. v. Nillins, 1884, 53 L. J. 157; 
R. v. Godfrey, L. R. 1923, 1 K. B. 24). Gette evolution de la juris¬ 
prudence anglaise vient a Tappui de la these d'apres laquelle le 
droit international laisse toute liberte aux Stats sous ce rapport. 

A Tappui de la these d'apres laquelle la competence penale 
dans les cas d’abordage appartiendrait exclusivement a l'Stat du 
pavilion, on a fait valoir qu'il s'agit de Tobservation des reglements 
nationaux de chaque marine, et que la sanction efhcace ne consiste 
pas autant a infliger au capitaine quelques mois de prison qu'a 
lui retirer son brevet de capitaine, c'est-a-dire le commandement 
du navire. 

A cet egard, la Cour doit souligner que les poursuites ont lieu 
pour un delit de droit commun et non pour une infraction discipli- 
naire. Ni la necessite de tenir compte d’un reglement administrate 
(meme en laissant de cote la circonstance qu’il s’agit de reglements 
uniformes adoptes par les Stats a la suite d'une conference inter- 
nationale), ni Timpossibilite d'appliquer certaines sanctions disci- 
plinaires, ne sauraient empecher Implication de la loi penale et des 
mesures repressives penales. 

La conclusion a laquelle la Cour arrive est done qu’il n'existe 
pas de regie de droit international, relative aux cas d'abordage, 
qui reserverait les poursuites penales a la competence exclusive 
de rStat du pavilion. 

Cette conclusion Vexplique d'ailleurs assez facilement si Ton 
tient compte de la maniere dont Tabordage met en presence deux 
juridictions d’Stats differents. 

Le delit pour lequel le lieutenant Demons semble avoir ete 
poursuivi serait un acte ayant sa manifestation initiale — negligence 
ou imprudence — a bord du Lotus , tandis que ses effets se sont 
produits sur le Boz-Kourt. Entre ces deux elements, il y a une 
indivisibilite juridique absolue, a tel point que, une fois ces elements 
separes, le delit n'existe plus. Ni la competence exclusive de Tun 
ou de Tautre Stat, ni la competence de Tun et de l'autre limitee 
aux faits qui se sont passes sur le navire respectif, ne semblent de 
nature a satisfaire aux exigences de la justice et a une protection 
efhcace des interets des deux Etats. II n'est que naturel que chacun 
puisse exercer sa juridiction et que cette juridiction s’etende au fait 
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State whilst its effects are produced in another State, has been 
abandoned in more recent English decisions (R. v. Nillins, 1884, 
53 L. J. 157; R. v. Godfrey, L. R. 1923, 1 K. B. 24). This devel¬ 
opment of English case-law tends to support the view that inter¬ 
national law leaves States a free hand in this respect. 

In support of the theory in accordance with which criminal 
jurisdiction in collision cases would exclusively belong to the State 
of the flag flown by the ship, it has been contended that it is a 
question of the observance of the national regulations of each 
merchant marine and that effective punishment does not consist 
so much in the infliction of some months* imprisonment upon the 
captain as in the cancellation of his certificate as master, that 
is to say, in depriving him of the command of his ship. 

In regard to this, the Court must observe that in the present 
case a prosecution was instituted for an offence at criminal law 
and not for a breach of discipline. Neither the necessity of taking 
administrative regulations into account (even ignoring the cir¬ 
cumstance that it is a question of uniform regulations adopted 
by States as a result of an international conference) nor the 
impossibility of applying certain disciplinary penalties can 
prevent the application of criminal law and of penal measures of 
repression. 

The conclusion at which the Court has therefore arrived is that 
there is no rule of international law in regard to collision cases 
to the effect that criminal proceedings are exclusively within the 
jurisdiction of the State whose flag is flown. 

This conclusion moreover is easily explained if the manner in 
which the collision brings the jurisdiction of two different countries 
into play be considered. 

The offence for which Lieutenant Demons appears to have been 
prosecuted was an act—of negligence or imprudence—having its 
origin on board the Lotus , whilst its effects made themselves 
felt on board the Boz-Kourt . These two elements are, legally, 
entirely inseparable, so much so that their separation renders 
the offence non-existent. Neither the exclusive jurisdiction of 
either State, nor the limitations of the jurisdiction of each to the 
occurrences which took place on the respective ships would appear 
calculated to satisfy the requirements of justice and effectively 
to protect the interests of the two States. It is only natural that 
each should be able to exercise jurisdiction and to do so in respect 
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tout entier. On est done en presence d'un cas de juridictions 
concurrentes. 


La Cour, etant arrivee a la conclusion que les arguments invoques 
par le Gouvernement francais, ou bien ne sont pas pertinents en 
l’espece, ou bien ne demontrent pas Texistence d’un principe du 
droit international qui excluerait la competence de la Turquie 
d'entreprendre les poursuites en fait exercees contre le lieutenant 
Demons, constate que, dans Taccomplissement de sa tache de 
connaitre elle-meme le droit international, elle ne s'est pas bornee 
a cet examen, mais a etendu ses recherches a tous precedents, 
doctrines et faits qui lui etaient accessibles et qui auraient, le cas 
echeant, pu reveler Texistence d'un des principes du droit inter¬ 
national vises par le compromis. Ces recherches n’ont pas abouti 
a un resultat afhrmatif. II y a done lieu de constater qu'aucun 
principe de droit international, dans le sens de F article 15 de la 
Convention de Lausanne du 24 juillet 1923, ne suppose a Texercice 
des poursuites penales dont il s'agit. En consequence, la Turquie, 
en intentant, en vertu de la liberte que le droit international laisse 
a tout fit at souverain, les poursuites penales en question, n'a pu, 
en rabsence de pareils principes, agir en contradiction des principes 
du droit international aux termes du compromis. 


La Cour constate enfin qu'elle n'a pas besoin de s’occuper de la 
question de savoir si le fait que les poursuites penales dirigees 
contre le lieutenant Demons etaient connexes a celles contre le 
capitaine du Boz-Kourt serait de nature a justifier Textension de la 
juridiction turque. Cette question ne se serait posee qu'au cas ou 
la Cour serait arrivee a la conclusion qu’une regie de droit inter¬ 
national defendait a la Turquie d'exercer des poursuites penales 
contre le lieutenant Demons, car alors seulement il y aurait eu 
lieu de se demander si ladite regie pouvait etre tenue en echec 
par le fait de la connexite. 
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of the incident as a whole. It is therefore a case of concurrent 
jurisdiction. 


* 

* * 

The Court, having arrived at the conclusion that the arguments 
advanced by the French Government either are irrelevant to the 
issue or do not establish the existence of a principle of international 
law precluding Turkey from instituting the prosecution which 
was in fact brought against Lieutenant Demons, observes that in 
the fulfilment of its task of itself ascertaining what the international 
law is, it has not confined itself to a consideration of the arguments 
put forward, but has included in its researches all precedents, 
teachings and facts to which it had access and which might possibly 
have revealed the existence of one of the principles of international 
law contemplated in the special agreement. The result of these 
researches has not been to establish the existence of any such 
principle. It must therefore be held that there is no principle of 
international law, within the meaning of Article 15 of the Conven¬ 
tion of Lausanne of July 24th, 1923, which precludes the institution 
of the criminal proceedings under consideration. Consequently, 
Turkey, by instituting, in virtue of the discretion which interna¬ 
tional law leaves to every sovereign State, the criminal proceed¬ 
ings in question, has not, in the absence of such principles, acted 
in a manner contrary to the principles of international law within 
the meaning of the special agreement. 

In the last place the Court observes that there is no need for 
it to consider the question whether the fact that the prosecution 
of Lieutenant Demons was “joint” (connexe) with that of the cap¬ 
tain of the Boz-Kourt would be calculated to justify an extension 
of Turkish jurisdiction. This question would only have arisen 
if the Court had arrived at the conclusion that there was a rule 
of international law prohibiting Turkey from prosecuting Lieute¬ 
nant Demons; for only in that case would it have been necessary 
to ask whether that rule might be overridden by the fact of the 
“connexity” (connexite) of the offences. 
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V. 

Ayant ainsi repondu negativement a la premiere question posee 
par le compromis, la Cour n’a pas a s'occuper de la seconde question, 
relative a la reparation pecuniaire qui, eventuellement, aurait pu 
etre due en faveur du lieutenant Demons. 


Par ces motifs, 


La Cour, 

jugeant contradictoirement, 

decide, les voix etant egalement partagees, par la voix prepon- 
derante du President : 

1) qu'en exergant, a la suite de la collision survenue le 2 aout 1926 
en haute mer entre le vapeur frangais Lotus et le vapeur turc 
Boz-Kourt, et lors de Tarrivee du navire frangais a Stamboul, des 
poursuites penales en vertu de la legislation turque contre le lieute¬ 
nant Demons, officier de quart a bord du Lotus au moment de la 
collision, en raison de la perte du Boz-Kourt ayant entraine la mort 
de huit ressortissants turcs, la Turquie n'a pas, contrairement 
a Tarticle 15 de la Convention de Lausanne du 24 juillet 1923 
relative a Tetablissement et a la competence judiciaire, agi en 
contradiction des principes du droit international ; 


2) que, des lors, il n'y a pas lieu de statuer sur la question de la 
reparation pecuniaire qui aurait eventuellement ete due en faveur 
du lieutenant Demons au cas ou la Turquie, en intentant des pour- 
suites contre cet officier ainsi qu’il a ete dit ci-dessus, aurait agi 
en contradiction des principes du droit international. 

Le present arret ayant ete redige en frangais, conformement aux 
dispositions de Particle 39, premier alinea, deuxieme phrase, du 
Statut de la Cour, une traduction en anglais y est jointe. 
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V. 

Having thus answered the first question submitted by the special 
agreement in the negative, the Court need not consider the second 
question, regarding the pecuniary reparation which might have 
been due to Lieutenant Demons. 


FOR THESE REASONS, 

The Court, 

having heard both Parties, 

gives, by the President's casting vote—the votes being equally 
divided—, judgment to the effect 

(1) that, following the collision which occurred on August 2nd, 
1926, on the high seas between the French steamship Lotus and 
the Turkish steamship Boz~Kourt, and upon the arrival of the 
French ship at Stamboul, and in consequence of the loss of the 
Boz-Kourt having involved the death of eight Turkish nationals, 
Turkey, by instituting criminal proceedings in pursuance of Turkish 
law against Lieutenant Demons, officer of the watch on board 
the Lotus at the time of the collision, has not acted in conflict with 
the principles of international law, contrary to Article 15 of the 
Convention of Lausanne of July 24th, 1923, respecting conditions 
of residence and business and jurisdiction ; 

(2) that, consequently, there is no occasion to give judgment 
on the question of the pecuniary reparation which might have been 
due to Lieutenant Demons if Turkey, by prosecuting him as above 
stated, had acted in a manner contrary to the principles of inter¬ 
national law. 

This judgment having been drawn up in French in accordance 
with the terms of Article 39, paragraph 1, second sentence, of 
the Statute of the Court, an English translation is attached thereto. 
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Fait au Palais de la Paix, a La Haye, le sept septembre mil 
neuf cent vingt-sept, en trois exemplaires, dont Tun restera depose 
aux archives de la Cour et dont les autres seront transmis aux 
agents des Gouvernements parties en cause respectivement. 


Le President : 
(Sign#) Max Huber. 


Le Greffier : 

(Signe) A. Hammarskjold. 


MM. Loder, ancien President, Weiss, Vice-President, et lord 
Finlay, MM. Nyholm et Altamira, juges, declarant nepaspouvoir 
se rallier a Parret rendu par la Cour et se prevalant du droit 
que leur confere Particle 57 du Statut, ont joint audit arret les 
exposes suivants de leur opinion individuelle. 

M. Moore, dont P opinion differe de barret uniquement en 
raison des rapports entre les poursuites penales visees en Pespece 
et Particle 6 du Code penal turc, a egalement joint P expose 
de son opinion individuelle. 


(Paraph#) M. H. 
(Paraph#) A. H. 
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Done at the Peace Palace, The Hague, this seventh day of Sep¬ 
tember, nineteen hundred and twenty-seven, in three copies, one 
of which is to be placed in the archives of the Court, and the others 
to be transmitted to the Agents of the respective Parties. 


[Signed) Max Huber, 
President. 

[Signed) A. Hammarskjold, 
Registrar. 


MM. Loder, former President, Weiss, Vice-President, and Lord 
Finlay, MM. Nyholm and Altamira, Judges, declaring that 
they are unable to concur in the judgment delivered by the Court 
and availing themselves of the right conferred on them by Article 57 
of the Statute, have delivered the separate opinions which follow 
hereafter. 

Mr. Moore, dissenting from the judgment of the Court only on 
the ground of the connection of the criminal proceedings in the 
case with Article 6 of the Turkish Penal Code, also delivered a 
separate opinion. 


[Initialled) M. H. 
(. Initialled ) A. H. 



